M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Senat or (s) Nunnel ee To: Public Health and
Vel fare

SENATE BI LL NO. 2598

AN ACT ENTI TLED THE "M SSI SSI PPl UNI FORM SMOKE- FREE PUBLI C
PLACE ACT OF 2007"; TO PROH BI'T SMXKI NG I N PUBLI C PLACES; TO
PROVI DE FOR DEFI NI TI ONS; TO PROH BI T SMOKI NG | N CERTAI N PUBLI C
PLACES AND AREAS; TO PROHI BI T SMOKI NG | N ANY | NDOOR OR QUTDOOR
PUBLI C FACILITY I N M SSI SSI PPI DURI NG ANY Tl ME THAT PERSONS UNDER
18 YEARS OF AGE ARE ENGAGED I N AN ORGANI ZED ATHLETI C EVENT I N THE
FACI LI TY; TO PROVI DE FOR EXCEPTI ONS; TO PROVI DE FOR POSTI NG OF
SI GNS AND REMOVAL OF ASHTRAYS; TO PROVI DE FOR AN | NFORVATI ONAL
PROGRAM TO PROVI DE FOR ENFORCEMENT BY THE STATE DEPARTMENT OF
HEALTH, TO PROVI DE THAT VI OLATI ONS OF SMOKI NG PRCHI Bl TI ON ARE
PUNI SHABLE BY CI VIL PENALTY; TO PROVI DE THAT TH S PRCH BI Tl ON
SUPERCEDES LOCAL CORDI NANCES; TO AMEND SECTI ONS 29-5-160, 29-5-161
AND 29-5-163, M SSI SSI PPI CCODE OF 1972, TO PROVI DE THAT ALL
ENFORCEMENT AND PENALTY PROVI SIONS OF THI' S ACT SHALL BE APPL| CABLE
TO THE STATUTES PRCHI Bl TI NG SMOKI NG | N GOVERNMVENT BUI LDI NGS, TO
PROVI DE THAT PROHI Bl TI ONS ON SMOKI NG | N GOVERNMVENT BUI LDI NGS ARE
APPLI CABLE TO GOVERNMENT- OWNED VEHI CLES AND TO PROVI DE THAT
PROHI BI TI ONS ON SMOKI NG I N UNI VERSI TY OR COLLEGE BUI LDI NGS ARE
APPLI CABLE TO PRI VATE UNI VERSI TI ES AND COLLECES; TO AMEND SECTI ON
97-32-27, M SSISSI PPl CODE OF 1972, TO PROH BI' T SMOKI NG I N ALL
PRI VATE SCHOCL BUI LDI NGS AND FACI LI TI ES; AND FOR RELATED PURPGCSES.

BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. Title. This act shall be known as the

"M ssi ssi ppi Uni form Snoke- Free Public Place Act of 2007."
SECTION 2. Findings. (1) Information available to the

Legi sl ature based upon scientific research data has shown that
nonsnokers often receive damage to their health fromthe snoking
of tobacco by others.

(2) Direct snmoking of tobacco and indirect snoking of
t obacco t hrough inhaling the snoke of those who are snoking near by
are maj or causes of preventabl e di seases and deat h.

(3) Secondhand snoke is a known cause of |ung cancer, heart
di sease, chronic lung ailnents such as bronchitis and ast hns,

particularly in children, and | ow wei ght births.
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(4) Inmplenenting |aws that prohibit tobacco usage in certain
public areas, buildings and facilities is an effective approach to
reduci ng secondhand snoke exposure anpbng nonsnokers.

(5 It is therefore declared to be the public policy of the
State of M ssissippi that the rights of M ssissippians be
protected in the manner provided in this act.

SECTION 3. Definitions. The follow ng words and phrases

shal | have the neanings ascribed in this section, unless the
context clearly indicates otherw se:

(a) "Alcoholic beverage" neans any al coholic beverage
as defined in Section 67-1-5(a).

(b) "Bar" nmeans a business that is devoted to the
serving of light wine or beer for consunption by guests on the
prem ses.

(c) "Business" neans any sol e proprietorship,
partnership, joint venture, corporation or other |legal entity
formed for profit-mking purposes, including retail establishnments
where goods or services are sold as well as professional
corporations and other entities where |egal, nedical, dental,
engi neering, architectural or other professional services are
del i vered.

(d) "Enpl oyee" neans any person who is enployed by any
enpl oyer in the consideration for direct or indirect nonetary
wages or profit and any person who volunteers his or her services.

(e) "Enployer"” neans any person, partnership,
corporation, including a nunicipal corporation, or nonprofit
entity, that enploys the services of one or nore individual
per sons.

(f) "Enclosed area" neans all space between a floor and
ceiling that is enclosed on all sides by solid walls or w ndows,
excl udi ng doors or passageways, that extend fromthe floor to the

ceiling, including all space therein screened by partitions that
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do not extend to the ceiling or are not solid, office | andscaping
or simlar structures.

(g) "Place of enploynent” means an encl osed area under
the control of a public or private enployer that enpl oyees
normal Iy frequent during the course of enploynent, including, but
not limted to, work areas, enployee |ounges and restroons,
conference and cl assroons, enpl oyee cafeterias and hallways. A
private residence is not a "place of enploynent” unless it is used
as a child care facility, as defined in Section 43-20-5, adult day
care or health care facility that is licensed or regul ated by the
State Departnent of Health.

(h) "Private club" neans a facility owned or operated
by an association or corporation, which does not operate for
pecuni ary gain or have regul ar enpl oyees and which only sells
al coholic beverages incidental to its operation. Affairs and
managenment of the organization are conducted by a board of
directors, executive conmttee, or simlar body chosen by the
menbers at an annual neeting. The organization has established
byl aws and/or a constitution to govern its activities. The
organi zati on has been granted a Section 501 exenption fromthe
paynment of Federal Inconme Taxes as a club under 26 USC. Entry
into and use of a private club is restricted to nenbers only.
When a private club is open to the public, it does not neet this
definition. Private club also neans an organi zati on, whether
i ncorporated or not, which is the owner, |essee, or occupant of a
buil ding or portion thereof used exclusively for club purposes at
all times, which is operated solely for a recreational, fraternal
social, patriotic, political, benevolent or athletic purposes, but
not for pecuniary gain.

(i) "Public conveyance" neans buses, taxis, trains,
trolleys, boats and other neans of public transit when used for

publ i ¢ conveyance.
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(j) "Public place" neans any encl osed area to which the
public is invited or in which the public is permtted, including,
but not limted to, banks, educational facilities, health
facilities, laundromats, public transportation facilities,
reception areas, restaurants, retail food production and nmarketing
establishments, retail service establishnments, retail stores,
theaters and waiting roons. A private resident is not a "public
pl ace. "

(k) "Restaurant" nmeans a place which is regularly and
in a bona fide manner used and kept open for the serving of neals
to guests for conpensation, which has suitable seating facilities
for guests, and which has suitable kitchen facilities connected
therewith for cooking an assortnent of foods and nmeal s comonly
ordered at various hours of the day; the service of such food as
sandwi ches and sal ads only shall not be deened in conpliance with
this requirement. No place shall qualify as a restaurant under
this act unless twenty-five percent (25% or nore of the revenue
derived fromsuch place shall be fromthe preparation, cooking and
serving of nmeals and not fromthe sale of beverages, or unless the
val ue of food given to and consuned by custoners is equal to
twenty-five percent (25% or nore of total revenue. The term
"restaurant” does not include a "restaurant bar" as defined in
paragraph (1) of this section.

(I') "Restaurant bar" means a separate encl osed area of
a restaurant that serves al coholic beverages for consunption by
guests of |egal age to consune al coholic beverages on the
prem ses.

(m "Retail tobacco store" neans a retail store
utilized primarily for the sale of tobacco products and
accessories and in which the sale of other products is nerely

i nci dent al .
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130 (n) "Service line" nmeans any indoor |ine at which one
131 or nore persons are waiting for or receiving service of any Kkind,
132 whether or not the service involves the exchange of noney.

133 (o) "Snoking" neans inhaling, exhaling, burning,

134 carrying or otherw se possessing any lighted cigarette, cigar,
135 pipe or any other object or device of any formthat contains

136 lighted tobacco or any other snoking product.

137 (p) "Sports arena" neans sports pavilions, gymasi umns,
138 health spas, boxing arenas, swinmmng pools, roller and ice rinks,
139 bowing alleys and other simlar places where nenbers of the

140 general public assenble either to engage in or wtness physi cal
141 exercise, athletic conpetition or other sports entertai nment

142 events.

143 SECTION 4. Prohibitions on snoking. (1) Snoking is

144 prohibited in all enclosed public places in the State of

145 M ssissippi, including, but not limted to, the follow ng pl aces:
146 (a) Elevators;
147 (b) Restroons, |obbies, reception areas, hallways and

148 any ot her common-use areas;
149 (c) Buses, taxicabs and other neans of public

150 conveyance;

151 (d) Service lines;
152 (e) Retail stores;
153 (f) Al areas available to and customarily used by the

154 general public in all businesses and nonprofit entities patronized
155 by the public, including, but not limted to, banks, |aundromats,
156 hotels and notels;

157 (g) Restaurants;

158 (h) Public areas of aquariuns, galleries, libraries and
159 nuseuns when open to the public;

160 (1) Any facility that is primarily used for exhibiting

161 any notion picture, state, drama, lecture, nusical recital or
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other simlar performance, except perforners when snoking is part
of a stage production;

(j) Sports arenas and convention centers;

(k) Waiting roons, hallways, wards and sem private
roons of health facilities, including, but not limted to,
hospitals, clinics, physical therapy facilities, doctors' offices,
dentists' offices, personal care homes, hospices and birthing
facilities;

(1) Indoor | obbies, hallways, and other commopn areas in
apartnment buil dings, condom niuns, trailer parks, retirenent
facilities, nursing honmes and other multiple-unit residential
facilities; and

(m Polling places during the days and hours of
oper ati on.

(2) Snoking shall not be allowed within ten (10) feet of any
entrance to a buil ding or passageway outside any encl osed area.

(3) No person shall snoke in any indoor or outdoor public
facility in Mssissippi during any tinme that persons under
ei ghteen (18) years of age are engaged in an organized athletic
event in the facility, except as permtted under subsection (3)(c)
of this section. The person, agency or entity having jurisdiction
or supervision over a public facility shall not allow snoking in
the facility in violation of this section, and shall use
reasonable efforts to prevent such snoking in the facility,
i ncluding, but not limted to, the foll ow ng:

(a) Posting appropriate signs informng persons that
such snmoking is prohibited in the public facility.

(b) Securing the renoval of persons who snoke in the
public facility in violation of this section.

(c) Providing a designated area separate fromthe

fields of activity, to which snoking shall be restricted.
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If the actions of a person violate both this subsection (3)
and Section 97-32-29, the person shall be liable only under this
subsection (3) or Section 97-32-29, but not under both sections.

(4) Notw thstandi ng any other provision of this section to
the contrary, any owner, operator, nanager or other person who
controls any establishnment or facility may declare that the entire
establishment or facility is a nonsnoking establishnment.

SECTI ON 5. Exenptions. (1) Notw thstanding any ot her

provision of this act to the contrary, the foll ow ng areas shal
not be subject to the snoking restrictions of this act:

(a) Bars;

(b) Private residences, except when used as a licensed
child care facility;

(c) Hotel and notel roons;

(d) Retail tobacco and conveni ence stores;

(e) Restaurants, hotel and notel conference or neeting
roons and public and private assenbly roons while these places are
bei ng used for private functions;

(f) Any facility licensed by the M ssissippi Gam ng
Conmi ssi on;

(g) Al public schools and canpuses within the State of
M ssi ssi ppi regul ated under Section 97-32-25 et seq.;

(h) G gar bars;

(i) Private clubs;

(j) Restaurant bars if secondhand snoke does not
infiltrate into areas where snoking is prohibited under this act;

(k) Qutdoor areas of enploynent;

(1) Al workplaces of any manufacturer, inporter or
whol esal er of tobacco products, of any tobacco | eaf dealer or
processor, and all tobacco storage facilities.

(2) Notw thstandi ng any other provision of this section to

the contrary, any owner, operator, nanager or other person who
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controls any establishnment described in this section nmay decl are
that the entire establishnment is a nonsnoki ng establishnment.

SECTION 6. Notice of prohibition of snmoking. (1) Every

public place where snoking is prohibited by this act shall have
posted at every entrance a conspicuous sign clearly stating that
snoking i s prohibited.

(2) Al ashtrays and ot her snoking paraphernalia shall be
renmoved fromany area where snoking is prohibited by this act by
t he owner, operator, manager or other person having control of
t hat area.

(3) An owner, manager or operator of a place where snoking
is restricted shall informany person who is snoking in violation
of this act that smoking is not allowed and request that person
stop snoking i nmedi ately.

SECTION 7. Rules - Promul gation and enforcenent authority.

(1) The State Board of Health nmay adopt reasonable rules and
regul ations that it determ nes are necessary or useful to carry
out the purposes or facilitate enforcenent of this act.

(2) The State Departnent of Health and its authorized agents
may enforce conpliance with this act and any rules and regul ati ons
adopt ed and pronul gated under this act by the board.

(3) Under rules of the board, the departnment and its
aut hori zed agents may enter upon and inspect the prem ses of any
public place or enclosed area wthin a place of enploynent at any
reasonable tinme and in a reasonabl e manner.

(4) An owner, manager or operator of a place where snoking
is prohibited that conplies with the provisions set forth in this
section will be held harm ess and may not be cited for any
penalties resulting froman individual's refusal to conply with
the provision of this act.

SECTI ON 8. Act supercedes |ocal ordinances. (1) The

M ssi ssi ppi Legislature finds and determ nes a single statew de

standard for snoking in enclosed areas that are al so public pl aces
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to be a matter of statew de concern. It is declared that this act
preenpts all nunicipal and county | aws, charters, ordinances,
rules and regulations relating to snoking in the | ocations set
forth in Sections 4 and 5 of this act except for those
muni cipalities that have enacted | aws, charters, ordi nances, rules
and regul ations relating to snoking prior to passage of this act.
(2) This act may not be construed to permt snoking where it
is otherwise restricted by other applicable |aws or enpl oyer
poli ci es.

SECTION 9. CGvil penalties. Any person who violates this

act shall be subject to a civil fine and upon conviction shall be
Iiable as follows:

(a) For a first conviction, a warning;

(b) For a second conviction, a fine of Seventy-five
Dol l ars ($75.00); and

(c) For all subsequent convictions, a fine not to
exceed One Hundred Fifty Dollars ($150.00).

Anyone convi cted under this section shall be recorded as
being fined for a civil violation of this act and not for
violating a crimnal statute. Any such violation shall be triable
in any justice court or municipal court with proper jurisdiction.

It is the responsibility of all |aw enforcenent officers and
| aw enforcenent agencies of this state to ensure that the
provi sions of this act are enforced.

SECTI ON 10. A person or enployer shall not discharge, refuse

to hire or in any manner retaliate agai nst any enpl oyee, applicant
for enpl oynent or custoner because the enployee, applicant or
custoner exercises any right to snoke-free environnent afforded by
this act.

SECTI ON 11. Section 29-5-160, M ssissippi Code of 1972, is
amended as foll ows:

29-5-160. This act shall be known and nmay be cited as the

"Mssissippi Clean * * * Air in Governnment Buildings Act."
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SECTI ON 12. Section 29-5-161, M ssissippi Code of 1972, is
amended as foll ows:
29-5-161. (1) As used in this section:

(a) "Snoke" or "snoking" neans inhaling, exhaling,
burni ng, carrying or otherw se possessing any |lighted cigarette,
cigar, pipe or any other object or device of any formthat
contains |lighted tobacco.

(b) "Governnent building" nmeans the New State Capitol
Buil ding, the Wolfolk State O fice Building, the Carroll Gartin
Justice Building, the Walter Sillers Ofice Building, the Heber
Ladner Building, the Departnent of Transportation Building, the
Robert E. Lee Ofice Building, the Robert G dark, Jr. Building,
the State Board of Health Building, the Public Enpl oyees'
Retirement System Building, the Central H gh Building, the Court
of Appeal s Building, the War Veterans' Menorial Building, the
State Archives Building, the Ike Sanford Veterans Affairs
Building, the AOd State Capitol Building, the Burroughs Buil ding,
the Mayfair Building, 101 Capitol Centre and any other facility in
the state that is owned or | eased by the State of M ssissippi or
any agency, departnent or institution of the state and that is
used for housing state enployees during the tine of perfornance of
their regular duties for the state; any building owned, rented,
| eased, occupied or operated by the state, including the
| egi slative, executive and judicial branches of state governnent;
any county, nunicipality or any other political subdivision of the
state; any public authority, conm ssion, agency or public benefit
corporation; or any other separate corporate instrunentality or
unit of state or local governnent. |If only part of a facility is
| eased by the state or an agency, departnent or institution of the
state, or any county, nunicipality or other political subdivision
of the state, only the |eased part of the facility will be
considered to be a governnent building for the purposes of this

definition. The term"governnent building" shall not include any
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bui Il ding owned or | eased by the state institutions of higher
| earning or the public conmmunity and junior colleges or any space
in a governnment building used by | aw enforcenent officers.

(c) "University or college classroom building" nmeans
any building used by the state institutions of higher |earning,

the public community and junior colleges or a privately owned

university or coll ege exclusively for student instructional

purposes. The termincludes classroons, auditoriuns, theaters,
| aboratories, hallways and restroons. Snoking policies applicable
in the private offices of faculty and staff and other "snoking
permtted" space may be determ ned by each academ ¢ and
adm ni strative departnent.

(2) No person shall snoke in any governnent buil di ng.

(3) No person shall snoke in any university or college
cl assroom bui | di ng.

(4) The person, agency or entity having jurisdiction or
supervi sion over a governnent building or university/college
cl assroom bui I ding shall not allow snoking in the governnent or
uni versity/coll ege classroom buil ding, and shall use reasonable
efforts to prevent snoking in such building, including, but not
limted to, the follow ng:

(a) Posting appropriate signs inform ng enpl oyees,
invitees, guests and other persons that snoking is prohibited in
t he bui |l di ng.

(b) Securing the renoval of persons who snoke in the
bui | di ng.

(5) The provisions of this section relating to the

prohi bition of snoking in governnent buil dings or university or

col |l ege classroom buil dings shall be fully applicable in al

vehi cl es owned, | eased or operated by a state agency or any ot her

entity of state, county, or nunicipal governnment or any state

institution of higher learning or a public comunity/junior

col | ege.
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(6) The State Board of Health nmay adopt reasonable rules and

regul ati ons applicable to the prohibition of snoking in governnent

bui I dings or university or college classroom buil dings as provi ded

in this section that it determ nes are necessary to carry out the

purposes or facilitate enforcenent of this section and Senate Bil

No. 2598, 2007 Regul ar Session, relating to the prohibition of

snoking in public places. The State Departnent of Health and its

aut hori zed agents may enforce conpliance with this section and any

rul es and regul ati ons adopted and pronul gated under this section

by the board. Under rules of the board, the departnent and its

aut hori zed agents nmay enter upon and inspect the prem ses of any

governnment building or university or college classroom buil ding at

any reasonable tine and in a reasonabl e nanner.

(7) A person or enployer shall not discharge, refuse to hire

or in any manner retaliate against any enpl oyee, applicant for

enpl oynent or custoner because the enpl oyee, applicant or custoner

exercises any right to snoke-free environnent afforded by this

act .

SECTI ON 13. Section 29-5-163, M ssissippi Code of 1972, is
anended as foll ows:

29-5-163. Sections 29-5-160 and 29-5-161 shall not be

interpreted or construed to permt snoking where it is otherw se
restricted by other applicable laws or to prohibit any
muni ci pality or county from adopti ng additional ordi nances with

regard to the use of snoking in public places that are nore

restrictive than the provisions of Section 29-5-161 and the

regul ati ons promnul gated t hereunder.

SECTI ON 14. Section 97-32-27, M ssissippi Code of 1972, is
amended as foll ows:

97-32-27. (1) "Adult" nmeans any natural person at | east
ei ghteen (18) years ol d.

(2) "Mnor" neans any natural person under the age of

ei ghteen (18) years.
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(3) "Person" neans any natural person.

(4) "Tobacco product” nmeans any substance that contains
tobacco, including, but not limted to, cigarettes, cigars, pipes,
snuf f, snoking tobacco or snokel ess tobacco.

(5) "Educational property" neans any public or private
school building or bus, public school canpus, grounds,
recreational area, athletic field or other property owned, used or
operated by any | ocal school board, school or directors for the

adm ni stration of any public or private educational institution or

during a school -related activity; provided, however, that the term
"educational property” shall not include any sixteenth section
school land or lieu Iand on which is not |ocated a public school
bui | di ng, public school campus, public school recreational area or
public school athletic field. Educational property shall not

i ncl ude property owned or operated by the state institutions of

hi gher | earning, the public community and junior coll eges, or

vocati onal -techni cal conpl exes and privately owned col | eges and

uni versities.

SECTION 15. This act shall take effect and be in force from
and after July 1, 2007.
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