M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Senat or (s) Robertson To:  Finance

SENATE BI LL NO. 2448

AN ACT RELATI NG TO THE ADM NI STRATI ON OF THE M SSI SSI PPI
EMPLOYMENT SECURI TY LAW BY THE M SSI SSI PPl DEPARTMENT OF
EMPLOYMENT SECURI TY; TO CREATE NEW SECTI ON 71-5-391, M SSI SSI PPI
CODE OF 1972, TO AUTHORI ZE THE EXECUTI VE DI RECTOR OF THE
DEPARTMENT OF EMPLOYMENT SECURI TY TO USE AVAI LABLE ADM NI STRATI VE
FUNDS FOR PAYMENT OF FEES ASSOCI ATED W TH RECEI PT OF ELECTRONI C
PAYMENTS MADE TO THE DEPARTMENT; TO CREATE NEW SECTI ON 71-5-543,

M SSI SSI PPI CODE OF 1972, TO AUTHORI ZE THE EXECUTI VE DI RECTOR OF
THE DEPARTMENT OF EMPLOYMENT SECURI TY TO WAI VE THE RECOVERY OF
BENEFI TS PAID | F THE RECI PI ENT | S SUBSEQUENTLY FOUND TO BE

| NELI G BLE FOR THE BENEFI TS AND THE BENEFI TS WERE PAI D AS A DI RECT
RESULT OF UNEMPLOYMENT CAUSED BY A NATURAL DI SASTER DECLARED BY
THE PRESI DENT OF THE UNI TED STATES | N ACCORDANCE W TH THE ROBERT
T. STAFFORD DI SASTER RELI EF AND EMERGENCY ASSI STANCE ACT; TO AMEND
SECTI ONS 71-5-11, 71-5-19, 71-5-119, 71-5-127, 71-5-135, 71-5-355,
71-5-357, 71-5-359, 71-5-365, 71-5-505, 71-5-511, 71-5-513,
71-5-517, 71-5-519 AND 71-5-529, M SSI SSI PPI CODE OF 1972, TO
AUTHORI ZE OFFI CI AL NOTI CE I N FORMS OTHER THAN MAI L; TO DEFI NE THE
TERM " TEMPORARY EMPLOYEE"; TO | NCREASE THE MAXI MUM OF TI ME THAT A
JUDGVENT AGAI NST A PERSON FOR COLLECTI ON OF OVERPAYMENTS OF

BENEFI TS MAY BE A LI EN UPON THE PROPERTY OF THE PERSON, TO CLARI FY
THE AVAI LABI LI TY OF THE UNEMPLOYMENT COVPENSATI ON LAW TO

BENEFI Cl ARI ES; TO REVI SE THE PROVI SI ON RELATI NG TO THE

CONFI DENTI ALI TY OF RECORDS AND REPORTS; TO CHANGE THE DATE FOR
CERTAI N DETERM NATI ONS AND NOTI FI CATI ONS UNDER THE ACT; TO

AUTHORI ZE THE DEPARTMENT ON I TS OAN MOTI ON TO ADJUST CONTRI BUTI ONS
BY EMPLOYERS;, TO AUTHORI ZE THE DEPARTMENT ON | TS OAN MOTI ON TO
NONCHARGE AN EMPLOYER FOR BENEFI TS PAI D FOR UNEMPLOYMENT DUE TO A
DECLARED DI SASTER;, TO CLARI FY THAT A BENEFI CI ARY MJUST REG STER AND
REPORT FOR WORK W TH THE DEPARTMENT; TO PROVI DE WHEN A TEMPORARY
EMPLOYEE OF A TEMPORARY HELP FIRM | S CONSI DERED TO HAVE LEFT THE
EMPLOYEE' S LAST WORK VOLUNTARI LY W THOUT GOCD CAUSE; TO CLARIFY
THE CONSI DERATI ON OF CERTAI N UNFAVORABLE WORKI NG CONDI TI ONS BY THE
DEPARTMENT | N THE DI SQUALI FI CATI ON OF AN | NDI VI DUAL FOR
UNEMPLOYMENT BENEFI TS; TO CLARI FY THE PROCEDURE FOR TAKI NG CLAI M5
BY THE DEPARTMENT; TO AMEND SECTI ON 11-35-23, M SSI SSI PPl CODE OF
1972, TO PROVI DE THAT IN CASES IN VWH CH THE PLAINTIFF I N A

GARNI SHVENT | S THE DEPARTMENT OF EMPLOYMENT SECURI TY, THE

GARNI SHEE SHALL MAKE MONTHLY PAYMENTS TO THE DEPARTMENT UNTI L SUCH
TIME AS THE TOTAL AMOUNT SHOM DUE ON THE WRI T HAS BEEN
ACCUMULATED;, AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. The follow ng provision shall be codified as
Section 71-5-391, M ssissippi Code of 1972:

71-5-391. The executive director of the departnent may use

avai l abl e adm nistrative funds for paynent of fees associated with
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recei pt of electronic paynents nade to the departnent. 1In the
event the fees are charged to an enpl oyer through a paynent
process external to the departnent, anobunts not to exceed the
charges for the electronic transaction may be credited to the
enpl oyer and used as an offset to future indebtedness.

SECTION 2. The follow ng provision shall be codified as
Section 71-5-543, M ssissippi Code of 1972:

71-5-543. (1) Except as otherwi se provided in this section,
the executive director of the departnment nay wai ve recovery of
benefits paid under this chapter to a person if the person is
subsequently found to be ineligible for the benefit and the
benefits were paid as a direct result of unenploynent caused by a
natural disaster which is declared by the President of the United
States in accordance with Section 401 of the Robert T. Stafford
Di saster Relief and Energency Assistance Act. All waivers shal
be granted based upon a consistent nethodol ogy and shall i nclude
consideration of ability to repay and other simlar
consi derati ons.

(2) The waiver authorized in subsection (1) of this section
shall not be granted if:

(a) The individual receiving the benefit is found to be
guilty of fraud involving filing for, or receipt of, the benefits;
or

(b) The size of fund index (as defined in Section
71-5-355) for the year in which a request for a waiver is made is
| ess than five-tenths (.5)

(3) Al waiver requests shall be considered on a case by
case basi s.

SECTION 3. Section 71-5-11, M ssissippi Code of 1972, is
amended as foll ows:

71-5-11. As used in this chapter, unless the context clearly

requi res ot herw se:
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A. "Base period" neans the first four (4) of the last five
(5) conpl eted cal endar quarters imedi ately preceding the first
day of an individual's benefit year.

B. "Benefits" neans the noney paynents payable to an
i ndividual, as provided in this chapter, with respect to his
unenpl oynent .

C. "Benefit year" with respect to any individual neans the
period beginning with the first day of the first week with respect
to which he first files a valid claimfor benefits, and ending
with the day preceding the sane day of the sanme nonth in the next
cal endar year; and, thereafter, the period beginning with the
first day of the first week with respect to which he next files
his valid claimfor benefits, and ending with the day precedi ng
the sane day of the sanme nonth in the next cal endar year. Any
claimfor benefits nmade in accordance with Section 71-5-515 shal
be deened to be a "valid claint for purposes of this subsection if
the individual has been paid the wages for insured work required
under Section 71-5-511(e).

D. "Contributions" neans the noney paynents to the State
Unenpl oynment Conpensation Fund required by this chapter.

E. "Calendar quarter"” neans the period of three (3)
consecuti ve cal endar nonths endi ng on March 31, June 30, Septenber
30, or Decenber 31.

F. "Departnent” or "comm ssion" neans the M ssissipp
Departnent of Enpl oynment Security, Ofice of the Governor.

G "Executive director" neans the Executive Director of the
M ssi ssi ppi Departnent of Enpl oynent Security, Ofice of the
Gover nor, appointed under Section 71-5-107.

H  "Enploying unit" means this state or another state or any
instrunentalities or any political subdivisions thereof or any of
their instrumentalities or any instrunentality of nore than one
(1) of the foregoing or any instrunentality of any of the

foregoi ng and one or nore other states or political subdivisions,
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any Indian tribe as defined in Section 3306(u) of the Federal
Unenpl oynent Tax Act (FUTA), which includes any subdi vision,
subsidiary or business enterprise wholly owned by such Indian
tribe, any individual or type of organization, including any
partnership, association, trust, estate, joint-stock conpany,

I nsurance conpany, or corporation, whether donmestic or foreign, or
the receiver, trustee in bankruptcy, trustee or successor thereof,
or the legal representative of a deceased person, which has or had
inits enploy one or nore individuals performng services for it
within this state. Al individuals performng services within
this state for any enploying unit which nmaintains two (2) or nore
separate establishnents within this state shall be deened to be
enpl oyed by a single enploying unit for all the purposes of this
chapter. Each individual enployed to performor to assist in
perform ng the work of any agent or enpl oyee of an enploying unit
shall be deened to be enployed by such enpl oying unit for al

pur poses of this chapter, whether such individual was hired or
paid directly by such enploying unit or by such agent or enpl oyee,
provi ded the enploying unit had actual or constructive know edge
of the work. Al individuals perform ng services in the enploy of
an elected fee-paid county official, other than those rel ated by
bl ood or marriage within the third degree conputed by the rule of
the civil law to such fee-paid county official, shall be deened to
be enpl oyed by such county as the enploying unit for all the
purposes of this chapter. For purposes of defining an "enpl oyi ng
unit" which shall pay contributions on renuneration paid to
individuals, if two (2) or nore related corporations concurrently
enpl oy the sane individual and conpensate such individual through
a common paymaster which is one (1) of such corporations, then
each such corporation shall be considered to have paid as
remuneration to such individual only the anobunts actually

di sbursed by it to such individual and shall not be considered to
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144 have paid as renmuneration to such individual such anmounts actually

145 di sbursed to such individual by another of such corporations.

146 |. "Enployer" neans:
147 (1) Any enploying unit which,
148 (a) In any calendar quarter in either the current

149 or preceding cal endar year paid for service in enploynent wages of
150 One Thousand Five Hundred Dol lars ($1,500.00) or nore, except as
151 provided in paragraph (9) of this subsection, or

152 (b) For sonme portion of a day in each of twenty
153 (20) different cal endar weeks, whether or not such weeks were

154 consecutive, in either the current or the preceding cal endar year
155 had in enploynent at |east one (1) individual (irrespective of

156 whether the sane individual was in enploynent in each such day),
157 except as provided in paragraph (9) of this subsection;

158 (2) Any enploying unit for which service in enploynent,
159 as defined in subsection 1 (3) of this section, is perforned;

160 (3) Any enploying unit for which service in enploynent,
161 as defined in subsection 1(4) of this section, is perforned;

162 (4) (a) Any enploying unit for which agricultural

163 | abor, as defined in subsection |I(6) of this section, is

164 perforned,;

165 (b) Any enploying unit for which donestic service
166 in enploynent, as defined in subsection I(7) of this section, is
167 perforned,

168 (5) Any individual or enploying unit which acquired the
169 organization, trade, business, or substantially all the assets
170 thereof, of another which at the tine of such acquisition was an
171 enployer subject to this chapter;

172 (6) Any individual or enploying unit which acquired its
173 organization, trade, business, or substantially all the assets
174 thereof, fromanother enploying unit, if the enploynent record of
175 the acquiring individual or enploying unit subsequent to such

176 acquisition, together with the enpl oynent record of the acquired
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organi zati on, trade, or business prior to such acquisition, both
Wi thin the sane cal endar year, would be sufficient to constitute
an enploying unit as an enpl oyer subject to this chapter under
paragraph (1) or (3) of this subsection;

(7) Any enploying unit which, having becone an enpl oyer
under paragraph (1), (3), (5) or (6) of this subsection or under
any other provisions of this chapter, has not, under Section
71-5-361, ceased to be an enpl oyer subject to this chapter;

(8) For the effective period of its election pursuant
to Section 71-5-361(3), any other enploying unit which has el ected
to becone subject to this chapter

(9) (a) In determ ning whether or not an enpl oying
unit for which service other than donestic service is al so
performed is an enpl oyer under paragraph (1) or (4)(a) of this
subsection, the wages earned or the enploynent of an enpl oyee
perform ng donestic service, shall not be taken into account;

(b) In determ ning whether or not an enpl oyi ng
unit for which service other than agricultural |abor is also
performed is an enpl oyer under paragraph (1) or (4)(b) of this
subsection, the wages earned or the enploynent of an enpl oyee
perform ng services in agricultural |abor, shall not be taken into
account. If an enploying unit is determ ned an enpl oyer of
agricultural |abor, such enploying unit shall be determ ned an
enpl oyer for purposes of paragraph (1) of this subsection;

(10) Al entities utilizing the services of any
enpl oyee leasing firmshall be considered the enployer of the
individuals | eased fromthe enployee leasing firm Tenporary help
firms shall be considered the enployer of the individuals they
provide to perform services for other individuals or
organi zati ons.

J. "Enploynment” neans and i ncl udes:
(1) Any service perfornmed, which was enpl oynent as

defined in this section and, subject to the other provisions of
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this subsection, including service in interstate comerce,
performed for wages or under any contract of hire, witten or
oral, express or inplied.

(2) Services perforned for renuneration for a
pri nci pal :

(a) As an agent-driver or comm ssion-driver
engaged in distributing neat products, vegetable products, fruit
products, bakery products, beverages (other than mlk), or laundry
or dry cl eaning services;

(b) As a traveling or city sal esman, other than as
an agent-driver or conmm ssion-driver, engaged upon a full-tine
basis in the solicitation on behalf of, and the transm ssion to, a
princi pal (except for sideline sales activities on behalf of sone
ot her person) of orders from whol esalers, retailers, contractors,
or operator of hotels, restaurants, or other simlar
establishments for nerchandise for resale or supplies for use in
their business operations.

However, for purposes of this subsection, the term

"enpl oynent” shall include services described in subsection

I (2)(a) and (b) of this section, only if:

(1) The contract of service contenpl ates that
substantially all of the services are to be perfornmed personally
by such individual;

(1i1) The individual does not have a
substantial investnment in facilities used in connection with the
performance of the services (other than in facilities for
transportation); and

(ti1) The services are not in the nature of a
single transaction that is not part of a continuing relationship
wi th the person for whomthe services are perforned.

(3) Service perforned in the enploy of this state or
any of its instrunentalities or any political subdivision thereof

or any of its instrunentalities or any instrunentality of nore
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than one (1) of the foregoing or any instrunentality of any of the
foregoing and one or nore other states or political subdivisions
or any Indian tribe as defined in Section 3306(u) of the Federal
Unenpl oynent Tax Act (FUTA), which includes any subdi vi sion,
subsidiary or business enterprise wholly owned by such Indian
tribe; however, such service is excluded from "enploynent" as
defined in the Federal Unenploynment Tax Act by Section 3306(c)(7)
of that act and is not excluded from "enploynent” under subsection
I (5) of this section.

(4) (a) Services perforned in the enploy of a
religious, charitable, educational, or other organization, but
only if the service is excluded from"enploynent” as defined in
t he Federal Unenpl oynent Tax Act, 26 USCS Section 3306(c)(8), and

(b) The organi zation had four (4) or nore
i ndi viduals in enploynent for sonme portion of a day in each of
twenty (20) different weeks, whether or not such weeks were
consecutive, wthin the current or precedi ng cal endar year,
regardl ess of whether they were enployed at the same nonent of
tinme.

(5) For the purposes of subsection I1(3) and (4) of this

section, the term"enpl oynent” does not apply to service
per f ornmed:
(a) In the enploy of:
(1) A church or convention or association of
churches; or
(1i) An organi zation which is operated
primarily for religious purposes and which is operated,
supervi sed, controlled, or principally supported by a church or
convention or association of churches; or
(b) By a duly ordai ned, comm ssioned, or |icensed
mnister of a church in the exercise of his mnistry, or by a
menber of a religious order in the exercise of duties required by

such order:; or
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(c) In the enploy of a governnental entity
referred to in subsection 1(3), if such service is performed by an
i ndi vidual in the exercise of duties:

(i) As an elected official;

(1i) As a menber of a legislative body, or a
menber of the judiciary, of a state or political subdivision or a
menber of an Indian tribal council;

(ti1) As a nenber of the State National CGuard
or Air National Guard,

(iv) As an enployee serving on a tenporary
basis in case of fire, storm snow, earthquake, flood or simlar
ener gency;

(v) In a position which, under or pursuant to
the laws of this state or laws of an Indian tribe, is designated
as:

1. A nmgjor nontenured policy-nmaking or
advi sory position, or

2. A policy-making or advisory position
the performance of the duties of which ordinarily does not require
nore than eight (8) hours per week; or

(d) In afacility conducted for the purpose of
carrying out a program of rehabilitation for individuals whose
earning capacity is inpaired by age or physical or nental
deficiency or injury, or providing remunerative work for
i ndi vidual s who because of their inpaired physical or nental
capacity cannot be readily absorbed in the conpetitive |abor
mar ket, by an individual receiving such rehabilitation or
remunerative work; or

(e) By an inmate of a custodial or penal
institution; or

(f) As part of an unenpl oynent work-relief or
wor k-training program assisted or financed in whole or in part by

any federal agency or agency of a state or political subdivision
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thereof or of an Indian tribe, by an individual receiving such
work relief or work training, unless coverage of such service is
requi red by federal |aw or regul ation.

(6) Service perfornmed by an individual in agricultural
| abor as defined in paragraph (15)(a) of this subsection when:

(a) Such service is performed for a person who:

(1) During any calendar quarter in either the
current or the preceding cal endar year paid remuneration in cash
of Twenty Thousand Dol | ars ($20, 000.00) or nore to individuals
enpl oyed in agricultural |abor, or

(i1) For sonme portion of a day in each of
twenty (20) different cal endar weeks, whether or not such weeks
were consecutive, in either the current or the precedi ng cal endar
year, enployed in agricultural |abor ten (10) or nore individuals,
regardl ess of whether they were enployed at the sanme nonent of
tinme.

(b) For the purposes of subsection I(6) any
i ndi vidual who is a nenber of a crew furnished by a crew | eader to
performservice in agricultural |abor for any other person shal
be treated as an enpl oyee of such crew | eader

(1) If such crew | eader holds a valid
certificate of registration under the Farm Labor Contractor
Regi stration Act of 1963; or substantially all the nmenbers of such
crew operate or maintain tractors, nmechani zed harvesting or crop
dusting equi pnent, or any other nechani zed equi pnent, which is
provi ded by such crew | eader; and

(iti) 1If such individual is not an enpl oyee of
such other person within the meani ng of subsection I(1).

(c) For the purpose of subsection I(6), in the
case of any individual who is furnished by a crew | eader to
performservice in agricultural |abor for any other person and who
is not treated as an enpl oyee of such crew | eader under paragraph

(6) (b) of this subsection:
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(1) Such other person and not the crew | eader
shall be treated as the enployer of such individual; and

(1i) Such other person shall be treated as
havi ng pai d cash remuneration to such individual in an anount
equal to the anount of cash renmuneration paid to such individual
by the crew | eader (either on his own behalf or on behalf of such
ot her person) for the service in agricultural |abor performed for
such ot her person.

(d) For the purposes of subsection I(6) the term
"crew | eader" neans an individual who:

(1) Furnishes individuals to perform service
in agricultural |abor for any other person;

(1i) Pays (either on his own behalf or on
behal f of such other person) the individuals so furnished by him
for the service in agricultural |abor performed by them and

(ti1) Has not entered into a witten
agreenent with such other person under which such individual is
desi gnated as an enpl oyee of such other person.

(7) The term"enploynment” shall include donestic
service in a private hone, local college club or |ocal chapter of
a college fraternity or sorority performed for an enpl oying unit
whi ch paid cash rermunerati on of One Thousand Dol | ars ($1, 000. 00)
or nore in any cal endar quarter in the current or the preceding
cal endar year to individuals enployed in such donestic service.
For the purpose of this subsection, the term"enploynent” does not
apply to service perforned as a "sitter” at a hospital in the
enpl oy of an i ndividual.

(8 An individual's entire service, perfornmed within or
both within and without this state, if:

(a) The service is localized in this state; or
(b) The service is not localized in any state but

sone of the service is perforned in this state; and
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(1) The base of operations or, if there is no
base of operations, the place fromwhich such service is directed
or controlled is in this state; or

(ii1) The base of operations or place from
whi ch such service is directed or controlled is not in any state
in which sonme part of the service is perforned, but the
individual's residence is in this state.

(9) Services not covered under paragraph (8) of this
subsection and perforned entirely without this state, with respect
to no part of which contributions are required and paid under an
unenpl oynment conpensation |aw of any other state or of the federal
governnent, shall be deened to be enpl oynent subject to this
chapter if the individual performng such services is a resident
of this state and the departnent approves the election of the
enpl oying unit for whom such services are perforned that the
entire service of such individual shall be deened to be enpl oynent
subject to this chapter

(10) Service shall be deened to be localized within a
state if:

(a) The service is perfornmed entirely within such
state; or

(b) The service is perfornmed both within and
W t hout such state, but the service perforned w thout such state
is incidental to the individual's service within the state; for
exanple, is tenporary or transitory in nature or consists of
i sol ated transacti ons.

(11) The services of an individual who is a citizen of
the United States, performed outside the United States (except in
Canada), in the enploy of an Anmerican enpl oyer (other than service
which is deened "enpl oynent” under the provisions of paragraph
(8), (9) or (10) of this subsection or the parallel provisions of

anot her state's law), if:
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(a) The enployer's principal place of business in
the United States is located in this state; or
(b) The enpl oyer has no place of business in the
United States; but
(i) The enployer is an individual who is a
resident of this state; or
(1i) The enployer is a corporation which is
organi zed under the laws of this state; or
(tii) The enployer is a partnership or a
trust and the nunber of the partners or trustees who are residents
of this state is greater than the nunber who are residents of any
one (1) other state; or
(c) None of the criteria of subparagraphs (a) and
(b) of this paragraph are net but the enpl oyer has el ected
coverage in this state or, the enployer having failed to el ect
coverage in any state, the individual has filed a claimfor
benefits, based on such service, under the law of this state; or
(d) An "Anerican enployer," for purposes of this
par agraph, nmeans a person who is:
(1) An individual who is a resident of the
United States; or
(1i) A partnership if two-thirds (2/3) or
nore of the partners are residents of the United States; or
(tit) Atrust, if all of the trustees are
residents of the United States; or
(tv) A corporation organi zed under the | aws
of the United States or of any state.

(12) Al services perforned by an officer or menber of
the crew of an Anmerican vessel on or in connection wth such
vessel, if the operating office fromwhich the operations of such
vessel operating on navigable waters within, or within and

W thout, the United States are ordinarily and regularly
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supervi sed, managed, directed and controlled, is within this
state; notw thstanding the provisions of subsection |(8).

(13) Service with respect to which a tax is required to
be paid under any federal |aw inposing a tax agai nst which credit
may be taken for contributions required to be paid into a state
unenpl oynment fund, or which as a condition for full tax credit
agai nst the tax inposed by the Federal Unenploynent Tax Act, 26
USCS Section 3301 et seq., is required to be covered under this
chapter, notw thstandi ng any other provisions of this subsection.

(14) Services performed by an individual for wages
shal |l be deened to be enploynent subject to this chapter unless
and until it is shown to the satisfaction of the departnent that
such individual has been and will continue to be free from control
and direction over the performance of such services both under his
contract of service and in fact; and the rel ationship of enployer
and enpl oyee shall be determ ned in accordance with the principles
of the comon | aw governing the relation of nmaster and servant.

(15) The term "enploynment” shall not include:

(a) Agricultural |abor, except as provided in
subsection I (6) of this section. The term"agricultural |abor"
i ncludes all services perforned:

(i) On afarmor in a forest in the enploy of
any enploying unit in connection with cultivating the soil, in
connection wth cutting, planting, deadening, marking or otherw se
i nproving tinber, or in connection with raising or harvesting any
agricultural or horticultural comodity, including the raising,
shearing, feeding, caring for, training, and managenent of
i vestock, bees, poultry, fur-bearing animals and wildlife;

(i) In the enploy of the owner or tenant or
ot her operator of a farm in connection with the operation,
managenent, conservation, inprovenent or maintenance of such farm

and its tools and equi pnent, or in salvaging tinber or clearing
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| and of brush and other debris left by a hurricane, if the major
part of such service is perfornmed on a farm

(ti1) In connection with the production or
harvesting of naval stores products or any commodity defined in
the Federal Agricultural Marketing Act, 12 USCS Section 1141j(9),
or in connection with the raising or harvesting of nushroons, or
in connection with the ginning of cotton, or in connection with
the operation or nai ntenance of ditches, canals, reservoirs, or
wat erways not owned or operated for profit, used exclusively for
supplying and storing water for farm ng purposes;

(tv) (A In the enploy of the operator of a
farmin handling, planting, drying, packing, packaging,
processing, freezing, grading, storing or delivering to storage or
to market or to a carrier for transportation to market, in its
unmanuf actured state, any agricultural or horticultural comuodity;
but only if such operator produced nore than one-half (1/2) of the
comodity with respect to which such service is perforned,

(B) In the enploy of a group of
operators of farnms (or a cooperative organi zati on of which such
operators are nenbers) in the performance of service described in
subitem (A), but only if such operators produced nore than
one-half (1/2) of the commodity with respect to which such service
i's perforned,

(© The provisions of subitens (A) and
(B) shall not be deened to be applicable with respect to service
performed in connection with commercial canning or conmerci al
freezing or in connection with any agricultural or horticultural
comodity after its delivery to a termnal market for distribution
for consunption;

(v) On a farmoperated for profit if such
service is not in the course of the enployer's trade or business;

(vi) As used in paragraph (15)(a) of this
subsection, the term"farni includes stock, dairy, poultry, fruit,
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fur-bearing animals, and truck farnms, plantations, ranches,
nurseries, ranges, greenhouses, or other simlar structures used
primarily for the raising of agricultural or horticultural
commodities, and orchards.

(b) Donestic service in a private hone, |ocal
coll ege club, or local chapter of a college fraternity or
sorority, except as provided in subsection I(7) of this section,
or service perfornmed as a "sitter"” at a hospital in the enploy of
an i ndi vi dual .

(c) Casual labor not in the usual course of the
enpl oying unit's trade or business.

(d) Service perforned by an individual in the
enpl oy of his son, daughter, or spouse, and service performed by a
child under the age of twenty-one (21) in the enploy of his father
or not her.

(e) Service perforned in the enploy of the United
States government or of an instrunmentality wholly owned by the
United States; except that if the Congress of the United States
shall permt states to require any instrunentalities of the United
States to nake paynents into an unenpl oynent fund under a state
unenpl oynment conpensation act, then to the extent permtted by
Congress and fromand after the date as of which such perm ssion
becones effective, all of the provisions of this chapter shall be
applicable to such instrunentalities and to services perfornmed by
enpl oyees for such instrunentalities in the sane nanner, to the
sanme extent, and on the sane terns as to all other enployers and
enploying units. |If this state should not be certified under the
Federal Unenpl oynent Tax Act, 26 USCS Section 3304(c), for any
year, then the paynent required by such instrunentality with
respect to such year shall be deened to have been erroneously
coll ected and shall be refunded by the departnent fromthe fund in

accordance with the provisions of Section 71-5-383.
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(f) Service perforned in the enploy of an
"enpl oyer"” as defined by the Railroad Unenpl oynent |nsurance Act,
45 USCS Section 351(a), or as an "enpl oyee representative" as
defined by the Railroad Unenpl oynent |nsurance Act, 45 USCS
Section 351(f), and service wth respect to which unenpl oynent
conpensation i s payabl e under an unenpl oynent conpensati on system
for maritime enpl oyees, or under any other unenpl oynment
conpensati on system established by an act of Congress; however,
the departnent is authorized and directed to enter into agreenents
wi th the proper agencies under such act or acts of Congress, which
agreenents shall becone effective ten (10) days after publication
thereof in the manner provided in Section 71-5-117 for general
rules, to provide reciprocal treatnent to individuals who have,
after acquiring potential rights to benefits under this chapter,
acquired rights to unenpl oynent conpensati on under such act or
acts of Congress or who have, after acquiring potential rights to
unenpl oynent conpensation under such act or acts of Congress,
acquired rights to benefits under this chapter.

(g) Service perforned in any cal endar quarter in
the enpl oy of any organi zati on exenpt fromincone tax under the
I nt ernal Revenue Code, 26 USCS Section 501(a) (other than an
organi zati on described in 26 USCS Section 401(a)), or exenpt from
i ncome tax under 26 USCS Section 521 if the remuneration for such
service is less than Fifty Dollars ($50.00).

(h) Service perforned in the enploy of a school
coll ege, or university if such service is perforned:

(i) By a student who is enrolled and is
regul arly attendi ng classes at such school, college or university,
or
(ii1) By the spouse of such a student if such

spouse is advised, at the tinme such spouse commences to perform

such service, that
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(A) The enploynent of such spouse to
perform such service is provided under a programto provide
financial assistance to such student by such school, college, or
uni versity, and

(B) Such enploynent will not be covered
by any program of unenpl oynent insurance.

(1) Service perfornmed by an individual under the
age of twenty-two (22) who is enrolled at a nonprofit or public
educational institution which normally maintains a regular faculty
and curriculumand nornmally has a regularly organi zed body of
students in attendance at the place where its educati onal
activities are carried on, as a student in a full-tinme program
taken for credit at such institution, which conbines academ c
instruction with work experience, if such service is an integral
part of such program and such institution has so certified to the
enpl oyer, except that this subparagraph shall not apply to service
performed in a program established for or on behalf of an enpl oyer
or group of enployers.

(j) Service perforned in the enploy of a hospital,
if such service is perforned by a patient of the hospital, as
defined in subsection L of this section.

(k) Service perfornmed as a student nurse in the
enpl oy of a hospital or a nurses' training school by an individual
who is enrolled and is regularly attending classes in a nurses'
training school chartered or approved pursuant to state |aw, and
services perfornmed as an intern in the enploy of a hospital by an
i ndi vi dual who has conpleted a four-year course in a nedical
school chartered or approved pursuant to state | aw.

(I') Service performed by an individual as an
i nsurance agent or as an insurance solicitor, if all such service
performed by such individual is perforned for remuneration solely

by way of comm ssion.
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(m Service perforned by an individual under the
age of eighteen (18) in the delivery or distribution of newspapers
or shopping news, not including delivery or distribution to any
poi nt for subsequent delivery or distribution.

(n) If the services perforned during one-half
(1/2) or nore of any pay period by an enpl oyee for the enpl oying
unit enploying himconstitute enploynent, all the services of such
enpl oyee for such period shall be deened to be enploynent; but if
the services performed during nore than one-half (1/2) of any such
pay period by an enployee for the enploying unit enploying himdo
not constitute enploynent, then none of the services of such
enpl oyee for such period shall be deened to be enploynent. As
used in this subsection the term "pay period" neans a period (of
not nore than thirty-one (31) consecutive days) for which a
paynment of remuneration is ordinarily nmade to the enpl oyee by the
enpl oying unit enpl oying him

(o) Service perforned by a barber or beautician
whose work station is |leased to himor her by the owner of the
shop in which he or she works and who is conpensated directly by
the patrons he or she serves and who is free fromdirection and
control by the |essor.

K.  "Enploynent office" neans a free public enploynent office
or branch thereof, operated by this state or nmaintained as a part
of the state controlled system of public enploynent offices.

L. "Public enploynent service" neans the operation of a
programthat offers free placenent and referral services to
applicants and enpl oyers, including job devel opnent.

M "Fund" nmeans the Unenpl oynent Conpensati on Fund
established by this chapter, to which all contributions required
and fromwhich all benefits provided under this chapter shall be

pai d.
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N. "Hospital" nmeans an institution which has been |icensed,
certified, or approved by the State Departnent of Health as a
hospital .

O "Institution of higher learning," for the purposes of
this section, means an educational institution which:

(1) Admts as regular students only individuals having
a certificate of graduation froma high school, or the recognized
equi val ent of such a certificate;

(2) Is legally authorized in this state to provide a
program of educati on beyond hi gh school ;

(3) Provides an educational programfor which it awards
a bachelor's or higher degree, or provides a programwhich is
acceptable for full credit toward such a degree, a program of
post graduate or postdoctoral studies, or a programof training to
prepare students for gainful enploynent in a recognized
occupati on;

(4) Is a public or other nonprofit institution;

(5) Notw thstanding any of the foregoing provisions of
this subsection, all colleges and universities in this state are
institutions of higher learning for purposes of this section.

P. (1) "State" includes, in addition to the states of the
United States of Anerica, the District of Colunbia, Commonwealth
of Puerto Rico and the Virgin Islands.

(2) The term"United States" when used in a
geogr aphi cal sense includes the states, the District of Col unbia,
Commonweal th of Puerto Rico and the Virgin |Islands.

(3) The provisions of paragraphs (1) and (2) of

subsection P, as including the Virgin |Islands, shall becone

effective on the day after the day on which the United States
Secretary of Labor approves for the first tinme under Section
3304(a) of the Internal Revenue Code of 1954 an unenpl oynent
conpensation |law submtted to the secretary by the Virgin Islands

for such approval.
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Q "Unenpl oynent."

(1) An individual shall be deened "unenpl oyed" in any
week during which he perforns no services and with respect to
whi ch no wages are payable to him or in any week of |ess than
full-time work if the wages payable to himw th respect to such
week are | ess than his weekly benefit anobunt as conputed and
adjusted in Section 71-5-505. The departnent shall prescribe
regul ati ons applicable to unenpl oyed individuals, making such
distinctions in the procedure as to total unenploynent, part-total
unenpl oynment, partial unenpl oynent of individuals attached to
their regular jobs, and other fornms of short-tinme work, as the
departnment deens necessary.

(2) An individual's week of total unenploynent shall be
deened to conmmence only after his registration at an enpl oynent
of fice, except as the departnent may by regul ati on ot herw se
prescri be.

R (1) "Wages" neans all renmuneration for personal
services, including comnm ssions and bonuses and the cash val ue of
all remuneration in any nmedi um ot her than cash, except that
"wages, " for purposes of determ ning enployer's coverage and
paynment of contributions for agricultural and domestic service
nmeans cash remuneration only. The reasonable cash val ue of
remuneration in any nmedium ot her than cash shall be estimted and
determ ned in accordance with rules prescribed by the departnent;
however, that the term "wages" shall not include:

(a) The anount of any paynent nade to, or on
behal f of, an enpl oyee under a plan or system established by an
enpl oyer whi ch makes provision for his enpl oyees generally or for
a class or classes of his enployees (including any anmount paid by
an enployer for insurance or annuities, or into a fund, to provide
for any such paynent), on account of:

(i) Retirement, or

(ii) Sickness or accident disability, or
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696 (ti1) Medical or hospitalization expenses in
697 connection with sickness or actual disability, or

698 (iv) Death, provided the enployee:

699 (A) Has not the option to receive,

700 instead of provision for such death benefit, any part of such

701 paynent or, if such death benefit is insured, any part of the

702 premuns (or contributions to premuns) paid by his enployer, and
703 (B) Has not the right, under the

704 provisions of the plan or systemor policy of insurance providing
705 for such death benefit, to assign such benefit or to receive a
706 cash consideration in lieu of such benefit, either upon his

707 wthdrawal fromthe plan or system providing for such benefit or
708 upon term nation of such plan or systemor policy of insurance or
709 of his enploynment with such enpl oyer;

710 (b) Dismssal paynents which the enpl oyer is not
711 legally required to nake;

712 (c) Paynent by an enployer (w thout deduction from
713 the renmuneration of an enpl oyee) of the tax inposed by the

714 I nternal Revenue Code, 26 USCS Section 3101;

715 (d) Fromand after January 1, 1992, the anount of
716 any paynent nmade to or on behalf of an enployee for a "cafeteria”
717 plan, which neets the follow ng requirenents:

718 (i) Qualifies under Section 125 of the

719 Internal Revenue Code;

720 (ii) Covers only enpl oyees;

721 (ti1) Covers only noncash benefits;

722 (iv) Does not include deferred conpensation
723 pl ans.

724 (2) [Not enacted].

725 S. "Wek" means cal endar week or such period of seven (7)

726 consecutive days as the departnent nmay by regul ati on prescri be.

727 The departnent may by regul ation prescribe that a week shall be
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deened to be in, within, or during any benefit year which includes
any part of such week.

T. "lInsured work" neans "enploynent” for "enployers."

U The term"includes" and "including," when used in a
definition contained in this chapter, shall not be deened to
excl ude other things otherwise within the nmeaning of the term
defi ned.

V. "Enpl oyee | easing arrangenent” neans any agreenent
bet ween an enpl oyee leasing firmand a client, whereby specified
client responsibilities such as paynent of wages, reporting of
wages for unenpl oynent insurance purposes, paynment of unenpl oynent
i nsurance contributions and other such admnistrative duties are
to be perforned by an enpl oyee leasing firm on an ongoi ng basis.

W  "Enpl oyee leasing firm neans any entity which provides
specified duties for a client conpany such as paynent of wages,
reporting of wages for unenploynent insurance purposes, paynment of
unenpl oynment insurance contributions and other adm nistrative
duties, in connection with the client's enployees, that are
directed and controlled by the client and that are providing
ongoi ng services for the client.

X (1) "Tenporary help firn nmeans an entity which hires
its own enpl oyees and provi des those enpl oyees to ot her
i ndi viduals or organi zations to perform sone service, to support
or supplenent the existing work force in special situations such
as enpl oyee absences, tenporary skill shortages, seasona
wor kl oads and speci al assignnents and projects, with the
expectation that the worker's position will be term nated upon the
conpl etion of the specified task or function.

(2) "Tenporary enpl oyee" neans an enpl oyee assigned to

work for the clients of a tenporary help firm

Y. For the purposes of this chapter, the term"notice" shal

i nclude any official comrunication, statenent or other

correspondence required under the adm nistration of this chapter,
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and sent by the departnent through the United States Postal

Service or electronic or digital transfer, via nodemor the

| nt er net .

SECTION 4. Section 71-5-19, M ssissippi Code of 1972, is
amended as fol |l ows:

71-5-19. (1) Woever nmakes a fal se statenent or
representation knowing it to be false, or knowingly fails to
disclose a material fact, to obtain or increase any benefit or
ot her paynment under this chapter or under an enploynent security
| aw of any other state, of the federal governnment or of a foreign
governnent, either for hinself or for any other person, shall be
puni shed by a fine of not |ess than One Hundred Dol | ars ($100. 00)
nor nore than Five Hundred Dol |l ars ($500.00), or by inprisonnent
for not longer than thirty (30) days, or by both such fine and
i nprisonnment; and each such fal se statenent or representation or
failure to disclose a material fact shall constitute a separate
of f ense.

(2) Any enploying unit, any officer or agent of an enpl oying
unit or any other person who nmakes a fal se statenent or
representation knowing it to be false, or who knowngly fails to
disclose a material fact, to prevent or reduce the paynent of
benefits to any individual entitled thereto, or to avoid becom ng
or remaining subject hereto, or to avoid or reduce any
contribution or other paynent required fromany enpl oying unit
under this chapter, or who willfully fails or refuses to nmake any
such contribution or other paynent, or to furnish any reports
requi red hereunder or to produce or permt the inspection or
copyi ng of records as required hereunder, shall be punished by a
fine of not | ess than One Hundred Dol l ars ($100.00) nor nore than
One Thousand Dol I ars ($1, 000.00), or by inprisonnent for not
| onger than sixty (60) days, or by both such fine and
i nprisonnment; and each such false statenent, or representation, or

failure to disclose a material fact, and each day of such failure
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or refusal shall constitute a separate offense. In |lieu of such
fine and inprisonnent, the enploying unit or representative, or
both enploying unit and representative, if such representative is
an enploying unit in this state and is found to be a party to such
violation, shall not be eligible for a contributions rate of |ess
than five and four-tenths percent (5.4% for the tax year in which
such violation is discovered by the departnment and for the next
two (2) succeeding tax years.

(3) Any person who shall willfully violate any provision of
this chapter or any other rule or regulation thereunder, the
violation of which is made unl awful or the observance of which is
requi red under the ternms of this chapter and for which a penalty
is neither prescribed herein nor provided by any other applicable
statute, shall be punished by a fine of not |Iess than One Hundred
Dol I ars ($100.00) nor nore than One Thousand Dol lars ($1, 000.00),
or by inprisonnent for not |onger than sixty (60) days, or by both
such fine and inprisonnent; and each day such violation continues
shal |l be deened to be a separate offense. In |ieu of such fine
and inprisonnent, the enploying unit or representative, or both
enpl oying unit and representative, if such representative is an
enploying unit in this state and is found to be a party to such
viol ation, shall not be eligible for a contributions rate of |ess
than five and four-tenths percent (5.4% for the tax year in which
the violation is discovered by the departnent and for the next two
(2) succeeding tax years.

(4) Any person who, by reason of the nondi scl osure or
m srepresentation by himor by another of a material fact,
irrespective of whether such nondi scl osure or m srepresentation
was known or fraudulent, or who, for any other reason has received
any such benefits under this chapter, while any conditions for the
recei pt of benefits inposed by this chapter were not fulfilled in
his case, or while he was disqualified fromreceiving benefits,

shall, in the discretion of the departnent, either be liable to
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have such sum deducted fromany future benefits payable to him
under this chapter or shall be liable to repay to the departnent
for the Unenpl oynent Conpensation Fund a sum equal to the anount
so received by him and such sumshall be collectible in the
manner provided in Sections 71-5-363 through 71-5-383 for the
col l ection of past-due contributions. However, no such deduction
shal | be made, nor shall any action be taken for the collection of
any such overpaynents, after five (5) years have el apsed fromthe
date of the receipt of the benefits at issue; and any such

j udgnent agai nst such person for collection of such overpaynents
shall not be a lien upon the property of the person for a | onger
period than seven (7) years fromthe date of the filing of the
lien, and any such notice of lien shall not be refiled by the
depart nent .

(5) The departnent, by agreenment with another state or the
United States, as provided under Section 303(g) of the Soci al
Security Act, may recover any overpaynent of benefits paid to any
i ndi vidual under the laws of this state or of another state or
under an unenpl oynent benefit programof the United States. Any
overpaynents subject to this subsection nay be deducted from any
future benefits payable to the individual under the laws of this
state or of another state or under an unenpl oynent program of the
United States.

SECTION 5. Section 71-5-119, M ssissippi Code of 1972, is
amended as foll ows:

71-5-119. The departnent shall cause to be avail able for
distribution to the public the text of this chapter, its
regul ati ons and general rules, its reports to the Governor, and
any other material it deens rel evant and suitable, and shall
furnish the same to any person upon application therefor.

SECTION 6. Section 71-5-127, M ssissippi Code of 1972, is

anended as foll ows:
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71-5-127. (1) Any information or records concerning an

i ndi vi dual or enploying unit obtained by the departnent pursuant

to the admnistration of this chapter or any other federally

funded prograns for which the departnment has responsibility shal

be private and confidential, except as otherw se provided in this

article or by regulation. Information or records may be rel eased

by the departnment when the release is required by the federal

government in connection with, or as a condition of funding for, a

program bei ng adm ni stered by the departnent.

(2) Each enploying unit shall keep true and accurate work
records, containing such information as the departnent may
prescribe. Such records shall be open to inspection and be
subj ect to being copied by the departnent or its authorized
representatives at any reasonable tinme and as often as nay be
necessary. The departnent, Board of Review and any referee may
require fromany enploying unit any sworn or unsworn reports with
respect to persons enployed by it which they or any of them deem
necessary for the effective admnistration of this chapter.

I nformation, statenents, transcriptions of proceedi ngs,

transcriptions of recordings, electronic recordings, letters,

nmenor anda, and ot her docunents and reports thus obtai ned or

obtai ned from any individual pursuant to the adm nistration of
this chapter shall, except to the extent necessary for the proper
adm nistration of this chapter, be held confidential and shall not
be published or be opened to public inspection (other than to
public enployees in the performance of their public duties) in any
manner revealing the individual's or enploying unit's identity.

(3) * ** Any claimant or his |egal representative at a
hearing before an appeal tribunal or the Board of Review shall be
supplied with information fromsuch records to the extent

necessary for the proper presentation of his claimin any

proceedi ng pursuant to this chapter.
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(4) Any enployee or nenber of the Board of Review or any
enpl oyee of the departnent who violates any provisions of this
section shall be fined not |less than Twenty Dol lars ($20.00) nor
nore than Two Hundred Dol l ars ($200.00), or inprisoned for not
| onger than ninety (90) days, or both.

(5) The department may nmake the state's records relating to
the adm nistration of this chapter available to the Railroad
Retirement Board, and may furnish the Railroad Retirenent Board,
at the expense of such board, such copies thereof as the Railroad
Retirenent Board deens necessary for its purposes. The departnent
may afford reasonabl e cooperation with every agency of the United
States charged wth the adm nistration of any unenpl oynent
i nsurance | aw.

SECTION 7. Section 71-5-135, M ssissippi Code of 1972, is
amended as foll ows:

71-5-135. If any enploying unit fails to nake any report
required by this chapter, the departnent or its authorized agents
shall give * * * notice * * * to such enploying unit to nake and
file such report within fifteen (15) days fromthe date of such
notice. |If such enploying unit, by its proper nenbers, officers
or agents, shall fail or refuse to make and file such reports
within such tinme, then and in that event such report shall be nade
by the departnent or its authorized agents fromthe best
information avail abl e, and the anobunt of contributions due shal
be conmputed thereon; and such report shall be prina facie correct
for the purposes of this chapter.

SECTION 8. Section 71-5-355, M ssissippi Code of 1972, is
amended as foll ows:

71-5-355. (1) As used in this section, the foll om ng words
and phrases shall have the foll ow ng neani ngs, unless the context
clearly requires otherw se:

(a) "Tax year" neans any period begi nning on January 1

and endi ng on Decenber 31 of a year.
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(b) "Conputation date" nmeans June 30 of any cal endar
year imredi ately preceding the tax year during which the
particular contribution rates are effective.

(c) "Effective date" neans January 1 of the tax year

(d) Except as hereinafter provided, "payroll" neans the
total of all wages paid for enploynent by an enpl oyer as defined
in Section 71-5-11, subsection H, plus the total of al
remuneration paid by such enpl oyer excluded fromthe definition of
wages by Section 71-5-351. For the conputation of nodified rates,
"payroll" nmeans the total of all wages paid for enploynent by an
enpl oyer as defined in Section 71-5-11, subsection H

(e) For the conmputation of nodified rates, "eligible
enpl oyer” neans an enpl oyer whose experience-rating record has
been chargeable with benefits throughout the thirty-six (36)
consecutive cal endar-nonth period ending on the conputation date,
except that any enpl oyer who has not been subject to the
M ssi ssi ppi Enpl oynent Security Law for a period of tine
sufficient to neet the thirty-six (36) consecutive cal endar-nonth
requi renent shall be an eligible enployer if his experience-rating
record has been chargeabl e t hroughout not | ess than the twelve
(12) consecutive cal endar-nmonth period ending on the conputation
date. No enployer shall be considered eligible for a contribution
rate less than five and four-tenths percent (5.4% wth respect to
any tax year, who has failed to file any two (2) quarterly reports
within the qualifying period by Septenber 30 follow ng the
conputation date. No enployer or enploying unit shall be eligible
for a contribution rate of less than five and four-tenths percent
(5.49% for the tax year in which the enploying unit is found by
the departnent to be in violation of Section 71-5-19(2) or (3) and
for the next two (2) succeeding tax years. No representative of
such enploying unit who was a party to a violation as described in
Section 71-5-19(2) or (3), if such representative was or is an

enploying unit in this state, shall be eligible for a contribution
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rate of less than five and four-tenths percent (5.4% for the tax
year in which such violation was detected by the departnent and
for the next two (2) succeeding tax years.

(f) Wth respect to any tax year, "reserve ratio" neans
the ratio which the total anmpunt available for the paynment of
benefits in the Unenpl oynent Conpensati on Fund, excluding any
amount whi ch has been credited to the account of this state under
Section 903 of the Social Security Act, as anended, and which has
been appropriated for the expenses of adm nistration pursuant to
Section 71-5-457 whether or not w thdrawn from such account, on
Sept enber 1 of each cal endar year bears to the aggregate of the
taxabl e payrolls of all enployers for the twelve (12) cal endar
nont hs endi ng on June 30 next preceding.

(g "Mdified rates" neans the rates of enployer
contributions determ ned under the provisions of this chapter and
the rates of newy subject enployers, as provided in Section
71-5- 353.

(h) For the conputation of nodified rates, "qualifying
period" neans a period of not less than the thirty-six (36)
consecuti ve cal endar nonths endi ng on the conputation date
t hroughout which an enpl oyer's experience-rating record has been
chargeable wth benefits; except that with respect to any eligible
enpl oyer who has not been subject to this article for a period of
time sufficient to neet the thirty-six (36) consecutive
cal endar-nonth requirenent, "qualifying period" neans the period
endi ng on the conputation date throughout which his
experience-rating record has been chargeable with benefits, but in
no event |ess than the twelve (12) consecutive cal endar-nonth
period ending on the conputation date throughout which his
experience-rating record has been so chargeabl e.

(1) The "exposure criterion” (EC) is defined as the
cash bal ance of the Unenpl oynent Conpensation Fund which is

avai l abl e for the paynent of benefits as of Septenber 1 of each
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cal endar year, divided by the total wages, exclusive of wages paid
by all state agencies, all political subdivisions, reinbursable
nonprofit corporations, and tax exenpt public service enploynent,
for the twelve-nonth period ending June 30 i medi ately preceding
such date. The EC shall be conputed to four (4) decimal places.
(j) The "cost rate criterion" (CRC) is defined as
follows: Beginning with January 1974, the benefits paid for the
twel ve-nont h peri od endi ng Decenber 1974 are sunmed and di vi ded by
the total wages for the twelve-nonth period ending on June 30,
1975. Simlar ratios are conputed by subtracting the earliest
nonth's benefit paynments and addi ng the benefits of the next nonth
in the sequence and dividing each sumof twelve (12) nonths'
benefits by the total wages for the twel ve-nonth period ending on
the June 30 which is nearest to the final nmonth of the period used
to conpute the nunerator. |f Decenber is the final nonth of the
period used to conpute the nunerator, then the twel ve-nonth period
ending the followng June 30 will be used for the denom nator.
The hi ghest value of these ratios beginning with the ratio for
benefits paid in cal endar year 1974 is the cost rate criterion.
The cost rate criterion shall be conputed to four (4) decinal
pl aces. Benefits and total wages used in the conputation of the
cost rate criterion shall exclude all benefits and total wages
applicable to state agencies, political subdivisions, reinbursable
nonprofit corporations, and tax exenpt PSE enploynment. For rate
years 2005 and 2006, the CRC shall be adjusted downward by an
anount necessary to satisfy one-half (1/2) the reductions required
to maintain a general experience rate of nine-tenths of one
percent (.9% . For rate year 2007 and subsequent years, the CRC
shal | be adjusted downward by an anobunt necessary to satisfy
one-half (1/2) the reductions required to nmaintain a general
experience rate of seven-tenths of one percent (.7% until such
time as the CRC equal s the average for the highest val ue of the

cost rate criterion conputations during each of the economc
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cycles (econom c cycles shall be those defined by the National
Bureau of Econom ¢ Research) since the cal endar year 1974, except
as provided in subsection (3) of Section 71-5-353. Wen the
remai ning reduction is insufficient to cause the reductions as
specified in this paragraph, additional reductions specified in
subsection (1)(k) of this section may be nade to the size of fund
i ndex to achieve the general experience rate specified in this
par agraph, except as provided in Section 71-3-353. The CRC shal
not be rai sed except as provided through annual conputations and
additions of future econom c cycl es.

(k) "Size of fund index" (SOFl) is defined as the ratio
of the ECto the CRC. For the rate years 2005 and 2006, the SOFI
shal | be adjusted downward by an anobunt necessary to satisfy
one-half (1/2) the reductions required to nmaintain a general
experience rate of nine-tenths of one percent (.9%. For rate
year 2007 and subsequent years, the SOFlI shall be adjusted
downward by an anpbunt necessary to satisfy one-half (1/2) the
reductions required to maintain a m ni num general experience rate
of seven-tenths of one percent (.7% until such tinme as the SOFI
is reduced froma target size of 1.5 to 1.0, except as provided in
subsection (3) of Section 71-5-353. The SCOFI shall not be raised
in any event. In the event Section 71-5-353 is suspended, the
SOFI shall remain at the current level until the suspension is
lifted.

(I') No enployer's contribution rate shall exceed five
and four-tenths percent (5.4%, nor be less than four-tenths of
one percent (.4% . However, fromand after January 1, 2005, and
continuing unless Section 71-5-353(3) shall be suspended, the
reduction shall be acconplished as described in Section
71-5-355(1)(j) and (k), no enployer's unenpl oynent contribution
rate shall be |l ess than one-tenth of one percent (.19%.

(2) Modified rates:

S. B. No. 2448 *SS26/ R735*
07/ SS26/ R735
PAGE 32



1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077
1078
1079
1080
1081
1082
1083
1084
1085
1086
1087

(a) For any tax year, when the reserve ratio on the
precedi ng Novenber 1, in the case of any tax year, equals or
exceeds four percent (4%, the nodified rates, as hereinafter
prescribed, shall be in effect.

(b) Modified rates shall be determ ned for the tax year
for each eligible enployer on the basis of his experience-rating
record in the foll ow ng manner:

(i) The departnent shall maintain an
experience-rating record for each enployer. Nothing in this
chapter shall be construed to grant any enployer or individuals
perform ng services for himany prior claimor rights to the
anounts paid by the enployer into the fund.

(1i1) Benefits paid to an eligible individual shal
be charged agai nst the experience-rating record of his base period
enpl oyers in the proportion to which the wages paid by each base
period enpl oyer bears to the total wages paid to the individual by
all the base period enployers, provided that benefits shall not be
charged to an enpl oyer's experience-rating record if the
departnent finds that the individual:

1. Voluntarily left the enploy of such
enpl oyer wi thout good cause attributable to the enpl oyer;

2. \Was discharged by such enpl oyer for
m sconduct connected with his work;

3. Refused an offer of suitable work by such
enpl oyer wi thout good cause, and the departnent further finds that
such benefits are based on wages for enploynent for such enpl oyer
prior to such voluntary |eaving, discharge or refusal of suitable
wor k, as the case may be;

4. Had base period wages which included wages
for previously uncovered services as defined in Section
71-5-511(e) to the extent that the Unenpl oynent Conpensation Fund
is reinbursed for such benefits pursuant to Section 121 of Public

Law 94- 566,
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5. Extended benefits paid under the
provi sions of Section 71-5-541 which are not reinbursable from
federal funds shall be charged to the experience-rating record of
base period enpl oyers;

6. Is still working for such enployer on a
regul ar part-tinme basis under the sanme enpl oynent conditions as
hired. Provided, however, that benefits shall be charged agai nst
an enployer if an eligible individual is paid benefits who is
still working for such enployer on a part-tine "as-needed" basis;

7. Was hired to replace a United States
servi ceman or servicewonan called into active duty and was laid
of f upon the return to work by that serviceman or servi cewonan,
unl ess such enployer is a state agency or other political
subdi vision or instrunentality of the state;

8. Was paid benefits during any week while in
training wth the approval of the departnent, under the provisions
of Section 71-5-513B, or for any week while in training approved
under Section 236(a)(1l) of the Trade Act of 1974, under the
provi sions of Section 71-5-513C; or

9. Is not required to serve the one-week
wai ting period as described in Section 71-5-505(2). |In that
event, only the benefits paid in lieu of the waiting period week
may be nonchar ged.

(ti1) The departnment shall conpute a benefit ratio
for each eligible enployer, which shall be the quotient obtained
by dividing the total benefits charged to his experience-rating
record during the period his experience-rating record has been
chargeabl e, but not less than the twelve (12) consecutive
cal endar-nonth period nor nore than the thirty-six (36)
consecutive cal endar-nonth period ending on the conputation date,
by his total taxable payroll for the same period on which al
contributions due have been paid on or before the Septenber 30

i medi ately follow ng the conputation date. Such benefit ratio
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1121 shall be conmputed to the tenth of a percent (.1%, rounding any
1122 rermainder to the next higher tenth.

1123 The following table shall be applied to reduce contribution
1124 rates until Section 71-5-353(3) and (4) is suspended:

1125 Benefit Ratio I ndi vi dual Experience Rate:
1126 0. 0% - 0.3%

1127 .2

1128
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1183 and above .4

1184 (tv) 1. The contribution rate for each eligible
1185 enployer shall be the sumof tw (2) rates: his individual

1186 experience rate in the range fromzero percent (0% to five and
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four-tenths percent (5.4%, plus a general experience rate. 1In no
event shall the resulting rate be in excess of five and
four-tenths percent (5.49%.

2. The enployer's individual experience rate
shall be equal to his benefit ratio as conputed under subsection
(2)(b)(iii) above.

3. The general experience rate shall be
determined in the follow ng manner: The departnent shal
determ ne annually, for the thirty-six (36) consecutive
cal endar-nonth period ending on the conputation date, the anount
of benefits which were not charged to the record of any enpl oyer
and of benefits which were ineffectively charged to the enployer's
experience-rating record. For the purposes of subsection
(2)(b)(iv)3, the term"ineffectively charged benefits" shal
i ncl ude:

The total of the ampbunts of benefits charged to the
experience-rating records of all eligible enployers which caused
their benefit ratios to exceed five and four-tenths percent
(5.49%, the total of the anmounts of benefits charged to the
experience-rating records of all ineligible enployers which would
cause their benefit ratios to exceed five and four-tenths percent
(5.49% if they were eligible enployers, and the total of the
anounts of benefits charged or chargeable to the experience-rating
record of any enployer who has discontinued his business or whose
coverage has been term nated within such period; provided, that
solely for the purposes of determ ning the anmounts of
i neffectively charged benefits as herein defined, a "benefit
rati o" shall be conputed for each ineligible enployer, which shal
be the quotient obtained by dividing the total benefits charged to
hi s experience-rating record throughout the period ending on the
conput ati on date, during which his experience-rating record has
been chargeable with benefits, by his total taxable payroll for

the sane period on which all contributions due have been paid on
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or before the Septenber 30 i mmedi ately foll ow ng the conputation
date; and provided further, that such benefit ratio shall be
conputed to the tenth of one percent (.1% and any renai nder shal
be rounded to the next higher tenth. The ratio of the sum of
these anmounts to the taxabl e wages paid during the sane period by
all eligible enployers whose benefit ratio did not exceed five and
four-tenths percent (5.4%, conputed to the next higher tenth of
one percent (.1%, shall be the general experience rate.

4. The general experience rate shall be
adj usted by use of the size of fund index factor. This factor may
be positive or negative, and shall be determ ned as follows: From
the target SOFI, as defined in subsection (1)(k) of this section,
subtract the sinple average of the current and precedi ng years
exposure criterions divided by the cost rate criterion, as defined
in subsection (1)(j) of this section. The result is then
mul tiplied by the product of the CRC, as defined in subsection
(1)(j) of this section, and total wages for the twelve-nonth
period endi ng June 30 divided by the taxable wages for the
twel ve-nont h period ending June 30. This is the percentage
positive or negative added to the general experience rate. This
percentage is conputed to one (1) deciml place, and rounded to
t he next higher tenth.

5. Notw t hstandi ng any ot her provisions of
subsection (2)(b)(iv), if the general experience rate for any tax
year as conputed and adjusted on the basis of the size of fund
index is a negative percentage, it shall be disregarded.

6. The departnment shall include in its annual
rate notice to enployers a brief explanation of the el enents of
the general experience rate, and shall include in its regular
publications an annual analysis of benefits not charged to the
record of any enployer, and of the benefit experience of enployers

by i ndustry group whose benefit ratio exceeds four percent (4%,
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and of any other factors which nay affect the size of the general
experience rate.

(v) \Wen any enploying unit in any manner succeeds
to or acquires the organi zation, trade, business or substantially
all the assets thereof of an enployer, excepting any assets
retai ned by such enployer incident to the liquidation of his
obl i gati ons, whether or not such acquiring enploying unit was an
enpl oyer within the neaning of Section 71-5-11, subsection H,
prior to such acquisition, and continues such organi zation, trade
or business, the experience-rating and payroll records of the
predecessor enpl oyer shall be transferred as of the date of
acquisition to the successor enployer for the purpose of rate
determ nati on.

(vi) Wien any enploying unit succeeds to or
acquires a distinct and severable portion of an organi zati on,
trade or business, the experience-rating and payroll records of
such portion, if separately identifiable, shall be transferred to
t he successor upon:

1. The mutual consent of the predecessor and
t he successor;

2. Approval of the departnent;

3. Continued operation of the transferred
portion by the successor after transfer; and

4. The execution and the filing with the
departnent by the predecessor enployer of a waiver relinquishing
all rights to have the experience-rating and payroll records of
the transferred portion used for the purpose of determ ning
nodi fied rates of contribution for such predecessor.

(vii) If the successor was an enpl oyer subject to
this chapter prior to the date of acquisition, it shall continue
to pay contributions at the rate applicable to it fromthe date
the acquisition occurred until the end of the then current tax

year. |f the successor was not an enployer prior to the date of
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acquisition, it shall pay contributions at the rate applicable to
t he predecessor or, if nore than one (1) predecessor and the sane
rate is applicable to both, the rate applicable to the predecessor
or predecessors, fromthe date the acquisition occurred until the
end of the then current tax year. |If the successor was not an
enpl oyer prior to the date the acquisition occurred and

si mul t aneously acquires the businesses of two (2) or nore

enpl oyers to whom di fferent rates of contributions are applicable,
it shall pay contributions fromthe date of the acquisition until
the end of the current tax year at a rate conputed on the basis of
t he conbi ned experience-rating and payroll records of the
predecessors as of the conputation date for such tax year. In al
cases the rate of contributions applicable to such successor for
each succeeding tax year shall be conputed on the basis of the
conbi ned experience-rating and payroll records of the successor
and the predecessor or predecessors.

(viii) The departnent shall notify each enpl oyer
quarterly of the benefits paid and charged to his
experience-rating record; and such notification, in the absence of
an application for redetermnation filed within thirty (30) days
after the date of * * * such notice, shall be final, conclusive
and bi ndi ng upon the enployer for all purposes. A
redeterm nation, nmade after notice and opportunity for a fair
hearing, by a hearing officer designated by the departnent who
shal | consider and decide these and rel ated applications and
protests; and the finding of fact in connection therewith nay be
i ntroduced into any subsequent adm nistrative or judicial
proceedi ngs involving the determ nation of the rate of
contributions of any enployer for any tax year, and shall be
entitled to the same finality as is provided in this subsection
with respect to the findings of fact in proceedings to redeterm ne

the contribution rate of an enpl oyer.
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(ix) The departnent shall notify each enpl oyer of
his rate of contribution as determned for any tax year as soon as
reasonably possible after Septenber 1 of the preceding year. Such
determ nation shall be final, conclusive and bindi ng upon such
enpl oyer unless, within thirty (30) days after the date of * * *
such notice to his last known address, the enployer files with the
departnent an application for review and redeterm nation of his
contribution rate, setting forth his reasons therefor. |If the
departnment grants such review, the enployer shall be pronptly
notified thereof and shall be afforded an opportunity for a fair
hearing by a hearing officer designated by the departnent who
shal | consider and decide these and rel ated applications and
protests; but no enployer shall be allowed, in any proceeding
involving his rate of contributions or contribution liability, to
contest the chargeability to his account of any benefits paid in
accordance with a determ nation, redeterm nation or decision
pursuant to Sections 71-5-515 through 71-5-533 except upon the
ground that the services on the basis of which such benefits were
found to be chargeable did not constitute services perfornmed in
enpl oynent for him and then only in the event that he was not a
party to such determ nation, redeterm nation, decision or to any
ot her proceedings provided in this chapter in which the character
of such services was determ ned. The enployer shall be pronptly
notified of the denial of this application or of the
redeterm nation, both of which shall becone final unless, within
ten (10) days after the date of * * * notice thereof, there shal
be an appeal to the departnment itself. Any such appeal shall be
on the record before said designated hearing officer, and the
deci sion of said departnent shall becone final unless, within
thirty (30) days after the date of * * * notice thereof to the
enpl oyer's last known address, there shall be an appeal to the

Crcuit Court of the First Judicial District of H nds County,
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M ssi ssi ppi, in accordance with the provisions of law wth respect
to review of civil causes by certiorari.

(3) Notw thstandi ng any other provision of [aw, the
foll ow ng shall apply regarding assignment of rates and transfers
of experience:

(a) (i) If an enployer transfers its trade or
busi ness, or a portion thereof, to another enployer and, at the
time of the transfer, there is substantially common ownership,
managenent or control of the two (2) enployers, then the
unenpl oynment experience attributable to the transferred trade or
busi ness shall be transferred to the enployer to whom such
business is so transferred. The rates of both enpl oyers shall be
recal cul ated and nade effective on January 1 of the year follow ng
the year the transfer occurred.

(i) 1f, followng a transfer of experience under
subparagraph (i) of this paragraph (a), the departnent determ nes
that a substantial purpose of the transfer of trade or business
was to obtain a reduced liability of contributions, then the
experience-rating accounts of the enployers involved shall be
conbined into a single account and a single rate assigned to such
account .

(b) \Whenever a person who is not an enployer or an
enploying unit under this chapter at the tine it acquires the
trade or business of an enpl oyer, the unenpl oynent experience of
t he acquired business shall not be transferred to such person if
the departnent finds that such person acquired the business solely
or primarily for the purpose of obtaining a | ower rate of
contributions. Instead, such person shall be assigned the new
enpl oyer rate under Section 71-5-353. In determ ning whether the
busi ness was acquired solely or primarily for the purpose of
obtaining a lower rate of contributions, the departnment shall use
obj ective factors which may include the cost of acquiring the

busi ness, whether the person continued the business enterprise of
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t he acqui red busi ness, how |l ong such business enterprise was
continued, or whether a substantial nunber of new enpl oyees were
hired for performance of duties unrelated to the business activity
conducted prior to acquisition.

(c) (i) |If a person knowingly violates or attenpts to
vi ol ate paragraph (a) or (b) of this subsection or any other
provision of this chapter related to determ ning the assignnment of
a contribution rate, or if a person know ngly advi ses anot her
person in a way that results in a violation of such provision, the
person shall be subject to the follow ng penalties:

1. |If the person is an enployer, then such
enpl oyer shall be assigned the highest rate assignable under this
chapter for the rate year during which such violation or attenpted
violation occurred and the three (3) rate years imedi ately
followng this rate year. However, if the person's business is
al ready at such highest rate for any year, or if the anmount of
increase in the person's rate would be I ess than two percent (2%
for such year, then a penalty rate of contributions of two percent
(299 of taxable wages shall be inposed for such year. The penalty
rate will apply to the successor business as well as the rel ated
entity fromwhich the enployees were transferred in an effort to
obtain a |l ower rate of contributions.

2. |If the person is not an enployer, such
person shall be subject to a civil noney penalty of not nore than
Fi ve Thousand Dol | ars ($5,000.00). Each such transaction for
whi ch advi ce was given and each occurrence or reoccurrence after
notification being given by the departnent shall be a separate
of fense and puni shabl e by a separate penalty. Any such fine shal
be deposited in the penalty and interest account established under
Section 71-5-114.

(i1) For purposes of this paragraph (c), the term

"knowi ngl y" neans havi ng actual know edge of or acting with
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del i berate ignorance or reckless disregard for the prohibition
i nvol ved.

(ti1) For purposes of this paragraph (c), the term
"violates or attenpts to violate" includes, but is not [imted to,
intent to evade, m srepresentation or willful nondiscl osure.

(iv) In addition to the penalty inposed by
subparagraph (i) of this paragraph (c), any violation of this
subsection may be punishable by a fine of not nore than Ten
Thousand Dol | ars ($10, 000.00) or by inprisonnment for not nore than
five (5) years, or by both such fine and inprisonnment. This
subsection shall prohibit prosecution under any other crim nal
statute of this state.

(d) The departnent shall establish procedures to
identify the transfer or acquisition of a business for purposes of
this subsection.

(e) For purposes of this subsection:

(i) "Person" has the neaning given such term by
Section 7701(a)(1) of the Internal Revenue Code of 1986; and

(i) "Enploying unit" has the neaning as set forth
in Section 71-5-11.

(f) This subsection shall be interpreted and applied in
such a manner as to neet the mninmumrequirenents contained in any
gui dance or reqgulations issued by the United States Departnent of
Labor.

SECTION 9. Section 71-5-357, M ssissippi Code of 1972, is
amended as foll ows:

71-5-357. Benefits paid to enpl oyees of nonprofit
organi zations shall be financed in accordance with the provisions
of this section. For the purpose of this section, a nonprofit
organi zation is an organi zation (or group of organizations)
described in Section 501(c)(3) of the Internal Revenue Code of
1954 which is exenpt fromincone tax under Section 501(a) of such

code (26 USCS Section 501).
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(a) Any nonprofit organization which, under Section
71-5-11, subsection I1(3), is or becones subject to this chapter
shal | pay contributions under the provisions of Sections 71-5-351
t hrough 71-5-355 unless it elects, in accordance with this
paragraph, to pay to the departnent for the unenploynent fund an
anount equal to the anount of regular benefits and one-half (1/2)
of the extended benefits paid, that is attributable to service in
t he enpl oy of such nonprofit organization, to individuals for
weeks of unenpl oynent which begin during the effective period of
such el ection.

(1) Any nonprofit organization which becones
subject to this chapter may el ect to becone |iable for paynents in
lieu of contributions for a period of not less than twelve (12)
nont hs, beginning with the date on which such subjectivity begins,
by filing a witten notice of its election with the departnent not
|ater than thirty (30) days imediately follow ng the date of the
determ nation of such subjectivity.

(i11) Any nonprofit organi zation which nmakes an
el ection in accordance with subparagraph (i) of this paragraph
will continue to be liable for paynments in lieu of contributions
unless it files with the departnent a witten term nation notice
not later than thirty (30) days prior to the beginning of the tax
year for which such termnation shall first be effective.

(ti1) Any nonprofit organization which has been
payi ng contributions under this chapter may change to a
rei mbursabl e basis by filing with the departnent, not |ater than
thirty (30) days prior to the beginning of any tax year, a witten
notice of election to becone liable for paynents in |lieu of
contributions. Such election shall not be term nable by the
organi zation for that and the next tax year.

(iv) The departnent may for good cause extend the

period within which a notice of election or a notice of
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termnation nust be filed, and may permt an election to be
retroactive.

(v) The departnent, in accordance with such
regul ations as it may prescribe, shall notify each nonprofit
organi zati on of any determ nation which it nmay make of its status
as an enpl oyer, of the effective date of any election which it
makes and of any term nation of such election. Such
determ nations shall be subject to reconsideration, appeal and
review in accordance with the provisions of Sections 71-5-351
t hrough 71-5-355.

(b) Paynments in lieu of contributions shall be made in
accordance wth the provisions of subparagraph (i) of this
par agr aph.

(1) At the end of each cal endar quarter, or at the
end of any other period as determ ned by the departnent, the
departnent shall bill each nonprofit organization (or group of
such organi zations) which has elected to make paynents in |ieu of
contributions, for an anount equal to the full anmount of regular
benefits plus one-half (1/2) of the anmount of extended benefits
paid during such quarter or other prescribed period that is
attributable to service in the enploy of such organization

(1i1) Paynment of any bill rendered under
subparagraph (i) of this paragraph shall be nmade not |ater than
forty-five (45) days after such bill was delivered to the * * *
nonprofit organization * * * unless there has been an application
for review and redeterm nation in accordance with subparagraph (v)
of this paragraph.

1. Al of the enforcenment procedures for the
col l ection of delinquent contributions contained in Sections
71-5-363 through 71-5-383 shall be applicable in all respects for
the collection of delinquent paynents due by nonprofit
or gani zati ons who have elected to becone liable for paynents in

lieu of contributions.
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2. If any nonprofit organization is
del i nquent in making paynents in lieu of contributions, the
departnent may term nate such organi zation's el ection to nmake
paynents in lieu of contributions as of the beginning of the next
tax year, and such termnation shall be effective for the bal ance
of such tax year.

(ti1) Paynments nmade by any nonprofit organization
under the provisions of this paragraph shall not be deducted or
deductible, in whole or in part, fromthe renuneration of
i ndi viduals in the enploy of the organization.

(iv) Paynents due by enployers who elect to
reinburse the fund in lieu of contributions as provided in this
paragraph may not be noncharged under any condition. The
rei nbursenent nust be on a dollar-for-dollar basis (One Dol lar
($1.00) reinbursenent for each dollar paid in benefits) in every
case, so that the trust fund shall be reinbursed in full, such
rei nbursenent to include, but not be limted to, benefits or
paynments erroneously or incorrectly paid, or paid as a result of a
determ nation of eligibility which is subsequently reversed, or
paid as a result of claimant fraud. However, political
subdi vi sions who are reinbursing enployers may elect to pay to the
fund an anmount equal to five-tenths percent (.5% of the taxable
wages paid during the cal endar year with respect to enpl oynent,
and those enpl oyers who so elect shall be relieved of liability
for reinbursenent of benefits paid under the sane conditions that
benefits are not charged to the experience rating record of a
contributing enployer as provided in Section 71-5-355(2)(b)(ii)
other than C ause 5 thereof. Benefits paid in such circunstances
for which reinbursing enployers are relieved of liability for
rei mbursenent shall not be considered attributable to service in
t he enpl oynent of such rei nbursing enpl oyer.

(v) The anount due specified in any bill fromthe

departnent shall be conclusive on the organi zation unl ess, not
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|ater than fifteen (15) days after the bill was * * * delivered to
it, the organization files an application for redeterm nation by
the departnent, setting forth the grounds for such application or
appeal. The departnent shall pronptly review and reconsider the
anmount due specified in the bill and shall thereafter issue a
redeterm nation in any case in which such application for

redeterm nation has been filed. Any such redeterm nation shall be
concl usi ve on the organi zation unless, not later than fifteen (15)
days after the redetermnation was * * * delivered to it, the
organi zation files an appeal to the Grcuit Court of the First
Judicial District of H nds County, M ssissippi, in accordance wth
the provisions of law wth respect to review of civil causes by
certiorari.

(vi) Past due paynents of amounts in lieu of
contributions shall be subject to the same interest and penalties
that, pursuant to Section 71-5-363, apply to past due
contri butions.

(c) Each enployer that is |iable for paynents in lieu
of contributions shall pay to the departnment for the fund the
anount of regular benefits plus the amount of one-half (1/2) of
extended benefits paid are attributable to service in the enpl oy
of such enmployer. |[If benefits paid to an individual are based on
wages paid by nore than one (1) enployer and one or nore of such
enpl oyers are liable for paynents in |ieu of contributions, the
anount payable to the fund by each enployer that is |iable for
such paynents shall be determ ned in accordance with the
provi si ons of subparagraph (i) or subparagraph (ii) of this
par agr aph.

(1) If benefits paid to an individual are based on
wages paid by one or nore enployers that are |liable for paynent in
lieu of contributions and on wages paid by one or nore enpl oyers
who are liable for contributions, the anount of benefits payable

by each enployer that is |iable for paynents in |lieu of
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contributions shall be an anpbunt which bears the sane ratio to the
total benefits paid to the individual as the total base-period
wages paid to the individual by such enployer bear to the total
base-peri od wages paid to the individual by all of his base-period
enpl oyers.

(ii) If benefits paid to an individual are based
on wages paid by two (2) or nore enployers that are |iable for
paynents in lieu of contributions, the anount of benefits payable
by each such enpl oyer shall be an anmount which bears the sane
ratio to the total benefits paid to the individual as the total
base- peri od wages paid to the individual by such enployer bear to
the total base-period wages paid to the individual by all of his
base- peri od enpl oyers.

(d) In the discretion of the departnent, any nonprofit
organi zation that elects to becone liable for paynents in |ieu of
contributions shall be required * * * to execute and file with the
departnent a surety bond approved by the departnent, or it may
el ect instead to deposit with the departnent noney or securities.
The anpunt of such bond or deposit shall be determned in
accordance wth the provisions of this paragraph.

(i) The anount of the bond or deposit required by
paragraph (d) shall be equal to two and seven-tenths percent
(2.7% of the organi zation's taxabl e wages paid for enploynent as
defined in Section 71-5-11, subsection J(4), for the four (4)
cal endar quarters immedi ately preceding the effective date of the
el ection, the renewal date in the case of a bond, or the biennial
anniversary of the effective date of election in the case of a
deposit of noney or securities, whichever date shall be nost
recent and applicable. |If the nonprofit organization did not pay
wages in each of such four (4) cal endar quarters, the anmount of
the bond or deposit shall be as determ ned by the departnent.

(i1) Any bond deposited under paragraph (d) shal
be in force for a period of not less than two (2) tax years and
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shall be renewed with the approval of the departnent at such tines
as the departnent may prescribe, but not |less frequently than at
intervals of two (2) years as long as the organi zati on conti nues
to be liable for paynents in lieu of contributions. The
departnent shall require adjustnents to be nmade in a previously
filed bond as it deens appropriate. |If the bond is to be
i ncreased, the adjusted bond shall be filed by the organization
within thirty (30) days of the date notice of the required
adjustnment was * * * delivered to it. Failure by any organization
covered by such bond to pay the full anmpount of paynents in |lieu of
contributi ons when due, together with any applicable interest and
penal ties provided in paragraph (b)(v) of this section, shal
render the surety liable on the bond to the extent of the bond, as
t hough the surety was such organi zation

(ti1) Any deposit of noney or securities in
accordance with paragraph (d) shall be retained by the departnent
in an escrow account until liability under the electionis
termnated, at which tinme it shall be returned to the
organi zati on, |ess any deductions as hereinafter provided. The
departnent may deduct fromthe noney deposited under paragraph (d)
by a nonprofit organization, or sell the securities it has so
deposited, to the extent necessary to satisfy any due and unpaid
paynments in lieu of contributions and any applicable interest and
penal ties provided for in paragraph (b)(v) of this section. The
departnent shall require the organization, within thirty (30) days
foll ow ng any deduction froma noney deposit or sale of deposited
securities under the provisions hereof, to deposit sufficient
addi ti onal noney or securities to nake whol e the organi zation's
deposit at the prior level. Any cash remaining fromthe sal e of
such securities shall be a part of the organization's escrow
account. The departnent nmay, at any tinme, review the adequacy of
the deposit made by any organi zation. |If, as a result of such

review, it determ nes that an adjustnent is necessary, it shal

S. B. No. 2448 *SS26/ R735*
07/ SS26/ R735
PAGE 50



1644
1645
1646
1647
1648
1649
1650
1651
1652
1653
1654
1655
1656
1657
1658
1659
1660
1661
1662
1663
1664
1665
1666
1667
1668
1669
1670
1671
1672
1673
1674
1675
1676

require the organi zation to nmake additional deposit wthin thirty
(30) days of * * * notice of its determnation or shall return to
it such portion of the deposit as it no | onger considers
necessary, whichever action is appropriate. D sposition of income
fromsecurities held in escrow shall be governed by the applicable
provi sions of the state | aw.

(tv) If any nonprofit organization fails to file a
bond or nmake a deposit, or to file a bond in an increased anount,
or to increase or nmake whol e the anmount of a previously nmade
deposit as provided under this subparagraph, the departnent may
term nate such organization's election to nmake paynents in |lieu of
contributions, and such term nation shall continue for not |ess
than the four (4) consecutive cal endar-quarter periods begi nning
with the quarter in which such term nation becones effective;
however, the departnment nay extend for good cause the applicable
filing, deposit or adjustnment period by not nore than thirty (30)
days.

(v) Goup account shall be established according
to regul ations prescribed by the departnent.

(e) Any enployer which elects to nake paynents in |lieu
of contributions into the Unenpl oynent Conpensation Fund as
provided in this paragraph shall not be liable to make such
paynments with respect to the benefits paid to any individual whose
base- peri od wages i nclude wages for previously uncovered services
as defined in Section 71-5-511(e) to the extent that the
Unenpl oynent Conpensation Fund is reinbursed for such benefits
pursuant to Section 121 of Public Law 94-566.

SECTI ON 10. Section 71-5-359, M ssissippi Code of 1972, is
amended as foll ows:

71-5-359. (1) (a) Before January 1, 1978, each state board
or other instrunentality of this state or one or nore other states
covered under Section 71-5-11, subsection |1(3), shall pay

contributions under the provisions of Sections 71-5-351 through
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71-5-355 for all of the hospitals or institutions of higher
| earning under its jurisdiction unless it elects, in the sanme
manner and under the sanme conditions as provided for nonprofit
organi zations in subsections (a), (b) and (c) of Section 71-5-357,
to pay to the departnent for the unenpl oynent fund an anount equal
to the regular benefits and one-half (1/2) of the extended
benefits paid that are attributable to service in the enpl oy of
such hospitals or institutions. Wen an election is made, the
anpunts required to be paid in |ieu of contributions shall be
billed and paynent nade as provided in Section 71-5-357 with
respect to simlar paynents by nonprofit organi zations. A state
board having jurisdiction over two (2) or nore state-owned
hospitals or state-owned institutions of higher |earning shall be
treated as a single enployer for the enploynent in all of those
hospitals or institutions of higher |earning for purposes of
conputing contribution rates and paynent of contributions, or for
pur poses of reinbursing the fund, unless it elects, in accordance
with this section, to have one or nore of those hospitals or
institutions of higher learning treated as a separate enpl oyer.
(b) A state board nay elect to have one or nore

st ate-owned hospitals or one or nore state-owned institutions of
hi gher |l earning under its jurisdiction treated as a separate
enpl oyer for the purposes of this section, provided it files with
the departnent, not later than thirty (30) days prior to the
begi nning of any tax year, a witten notice of such election. Any
such el ection shall be effective throughout such tax year, and
shall continue in effect unless the state board files with the
departnent a witten notice of termnation of such el ection not
|l ess than thirty (30) days prior to the beginning of the tax year
for which such termnation is to be effective.

(2) (a) FromJanuary 1, 1978, through Decenber 31, 1978,
t he Conm ssion of Budget and Accounting shall, in the manner

provi ded in subsection (2)(c) of this section, pay, upon warrant
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i ssued by the State Auditor of Public Accounts, to the departnent
for the Unenpl oynent Conpensation Fund an anmount equal to the
regul ar benefits and one-half (1/2) of the extended benefits paid
that are attributable to service in the enploy of a state agency.
The anpunt required to be reinbursed by a certain agency shall be
billed to the Conm ssion of Budget and Accounting and shall be
paid fromthe Enpl oynent Conpensation Revol ving Fund pursuant to
subsection (2)(c) of this section not later than thirty (30) days
after such bill was sent, unless there has been an application for
review and redeterm nation in accordance with Section
71-5-357(b) (v).

(b) The Departnent of Finance and Adm nistration shall,
in the manner provided in subsection (2)(c) of this section, pay,
upon warrant issued by the State Auditor, or the successor to
these duties, to the departnent for the Unenpl oynent Conpensation
Fund an anpbunt equal to the regular benefits and the extended
benefits paid that are attributable to service in the enploy of a
state agency. The anobunt required to be reinbursed by a certain
agency shall be billed to the Departnent of Finance and
Adm ni stration and shall be paid fromthe Enpl oynent Conpensation
Revol vi ng Fund pursuant to subsection (2)(c) of this section not
later than thirty (30) days after such bill was sent, unless there
has been an application for review and redetermnation in
accordance wth Section 71-5-357(b)(v).

(c) Each agency of state governnment shall deposit
nonthly for a period of twenty-four (24) nonths an anmount equal to
one-twel fth of one percent (1/12 of 1% of the first Six Thousand
Dol l ars ($6, 000.00) paid to each enpl oyee thereof during the next
precedi ng year into the Enpl oynent Conpensation Revol vi ng Fund
that is created in the State Treasury. The Departnent of Finance
and Admi nistration shall determ ne the percentage to be applied to
t he anobunt of covered wages paid in order to maintain a balance in

the revolving fund of not |less than two percent (2% of the
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covered wages paid during the next preceding year. The State
Treasurer shall invest all funds in the Enpl oynent Conpensation
Revol ving Fund and all interest earned shall be credited to the
Enpl oyment Conpensati on Revol vi ng Fund.

The rei nbursenent of benefits paid by the M ssissipp

Depart ment of Enpl oynent Security shall be paid by the Departnent

of Finance and Adm nistration fromthe Enploynent Conpensation
Revol vi ng Fund upon warrants issued by the State Auditor of Public
Accounts, or the successor to these duties; and the auditor shal

i ssue his warrants upon requisitions signed by the Departnent of

Fi nance and Adm ni stration. However, the Departnent of Finance and
Adm nistration may, if it so elects, contract for the performance

of the duties prescribed by subsection (2)(b) and (c), and other

duties necessarily related thereto.

(d) FromJanuary 1, 1978, through Decenber 31, 1978,
any political subdivision of this state shall pay to the
departnent for the unenpl oynent fund an anpbunt equal to the
regul ar benefits and one-half (1/2) of the extended benefits paid
that are attributable to service in the enploy of such politica
subdi vision unless it elects to nake contributions to the
unenpl oynent fund as provided in subsection (2)(j) of this
section. The anount required to be rei nbursed shall be billed and
shall be paid as provided in Section 71-5-357, with respect to
simlar paynments for nonprofit organizations.

(e) On and after January 1, 1979, any political
subdi vision of this state shall pay to the departnent for the
unenpl oynment fund an anount equal to the regular benefits and the
ext ended benefits paid that are attributable to service in the
enpl oy of such political subdivision unless it elects to nmake
contributions to the unenpl oynent fund as provided in subsection
(2)(j) of this section. The anmount required to be rei nbursed
shall be billed and shall be paid as provided in Section 71-5-357,

Wi th respect to simlar paynents for nonprofit organizations.
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(f) Each political subdivision unless it elects to nmake
contributions to the unenpl oynent fund as provided in subsection
(2)(j) of this section, shall establish a revolving fund and
deposit therein nonthly for a period of twenty-four (24) nonths an
anount equal to one-twelfth of one percent (1/12 of 1% of the
first Six Thousand Dol |l ars ($6,000.00) paid to each enpl oyee
t hereof during the next preceding year plus an anmount each nonth
equal to one-third (1/3) of any reinbursenent paid to the
departnent for the next preceding quarter. After January 1, 1980,
the bal ance in the revolving fund shall be maintained at an anount
not less than two percent (2% of the covered wages paid during
t he next preceding year. However, the departnent shall by
regul ation establish a procedure to allow reinbursing politica
subdi visions to elect to maintain the balance in the revolving
fund as required under this paragraph or to annually execute a
surety bond to be approved by the departnent in an anpbunt not |ess
than two percent (2% of the covered wages paid during the next
precedi ng year.

(g) In the event any political subdivision becones
del i nquent in paynents due under this chapter, upon due notice,
and upon certification of the delinquency by the departnment to the
Departnent of Finance and Adm nistration, the State Tax
Commi ssion, the Departnent of Environnental Quality and the
Departnent of |nsurance, or any of them such agencies shal
direct the issuance of warrants which in the aggregate shall be
t he anobunt of such delinquency payable to the departnent and drawn
upon any funds in the State Treasury which nay be available to
such political subdivision in satisfaction of any such
del i nquency. This renedy shall be in addition to any ot her
collection renedies in this chapter or otherw se provided by | aw.

(h) Paynments nmade by any political subdivision under

the provisions of this section shall not be deducted or
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deductible, in whole or in part, fromthe renuneration of
i ndividuals in the enploy of the organizati on.

(1) Any governnmental entity shall not be |iable to nmake
paynments to the unenploynent fund with respect to the benefits
paid to any individual whose base-period wages include wages for
previ ously uncovered services as defined in Section 71-5-511,
subsection (e), to the extent that the Unenpl oynent Conpensation
Fund is reinbursed for such benefits pursuant to Section 121 of
Public Law 94- 566.

(j) Any political subdivision of this state may el ect
to make contributions to the unenpl oynent fund instead of making

rei mbursenment for benefits paid as provided in subsection (2)(d),

(e) and (f) of this section. A political subdivision which nmakes
this election shall so notify the departnent, not |ater than July
1, 1978; and shall be subject to the provisions of Section
71-5-351, with regard to the paynent of contributions. A
political subdivision which makes this election shall pay
contributions equal to two percent (2% of wages paid by it during
each cal endar quarter it is subject to this chapter. The
departnent shall by regul ation establish a procedure to all ow
political subdivisions the option periodically to elect either the
rei nbursenent or the contribution nmethod of financing unenpl oynent
conpensation coverage.

SECTION 11. Section 71-5-365, M ssissippi Code of 1972, is
amended as foll ows:

71-5-365. |If any enployer fails to make and file any report
as and when required by the ternms and provisions of this chapter
or by any rule or regulation of the comm ssion for the purpose of
determ ning the amount of contributions due by himunder this
chapter, or if any report which has been filed is deened by the
executive director to be incorrect or insufficient, and such
enpl oyer, after having been given * * * notice * * * by the

executive director to file such report, or a corrected or
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sufficient report, as the case may be, shall fail to file such
report within fifteen (15) days after the date of * * * such
notice, the executive director may (a) determ ne the anount of
contributions due from such enpl oyer on the basis of such
information as may be readily available to him which said

determ nation shall be prima facie correct, (b) assess such

enpl oyer with the anmount of contribution so determ ned, to which
anount nmay be added and assessed by the executive director in his
di scretion, as damages, an anount equal to ten percent (10% of
said anmount, and (c) imediately give * * * notice * * * to such
enpl oyer of such determ nation, assessnent, and damages, if any,
added and assessed, denmandi ng paynent of sane together with
interest, as herein provided, on the anmount of contributions from
the date when sane were due and payable. Such determ nation and
assessnent by the executive director shall be final at the
expiration of fifteen (15) days fromthe date * * * of such * * *
noti ce thereof demandi ng paynent, unless:

(a) Such enployer shall have filed with the depart nent

a witten protest and petition for a hearing, specifying his
objections thereto. Upon receipt of such petition within the

fifteen (15) days allowed, the departnent shall fix the time and

pl ace for a hearing and shall notify the petitioner thereof. At

any hearing held before the departnent as herein provided,

evi dence may be offered to support such determ nation and
assessnment or to prove that it is incorrect, and the conmm ssion
shall have all the power provided in Sections 71-5-137 and
71-5-139. Imrediately after such hearing a final decision in the
matter shall be made by the comm ssion, and any contributions or
deficiencies in contributions found and determ ned by the

conmmi ssion to be due shall be assessed and paid, together with
interest, within fifteen (15) days after notice of such final

deci sion and assessnent, and denmand for paynent thereof by the

departnment shall have been sent to such enpl oyer
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(b) The departnent, in its discretion, determ nes on

the basis of information submtted by the enpl oyer that such

assessnent shoul d be anended and adjusted to reflect the correct

anount of taxes.

Si xty (60) days after the due date of the contributions,
together with interest and danages, or upon issuance of a warrant,

whi chever occurs first, the departnment, in its discretion, may

assess an additional sum not exceedi ng one hundred percent (100%
of the anpbunt of the unpaid contributions due as damages for
failure to pay.

SECTI ON 12. Section 71-5-505, M ssissippi Code of 1972, is
amended as foll ows:

71-5-505. (1) For weeks beginning on or after July 1, 1991,
each eligible individual who is totally unenployed or part totally
unenpl oyed in any week shall be paid with respect to such week a
benefit in an amount equal to his weekly benefit anmount |ess that
part of his wages, if any, payable to himw th respect to such
week which is in excess of Forty Dollars ($40.00). Such
i ndi vi dual s nust have been totally unenpl oyed or part totally
unenpl oyed for a waiting period of one (1) week during which he
earned |l ess than his weekly benefit anmount plus Forty Dol lars
($40.00). Such benefit for a benefit year effective on or after
October 1, 1983, if not a multiple of One Dollar ($1.00), shall be
conputed to the next lower multiple of One Dollar ($1.00).

Provi ded, however, that renmuneration for "inactive duty training"
or "unit training assenbly" payable to such eligible individua
who is a nenber of any of the reserve conponents, or renuneration
for jury duty pursuant to a lawfully issued sumons t herefor
payabl e to such eligible individual, shall not be considered wages
whi ch serve to reduce the otherw se payabl e benefit anount.

In determ ning whether an eligible individual is unenpl oyed
during a week, the date of commencing a shift shall determ ne the

week for which the earnings are deducted.
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1907 (2) However, the one-week waiting period described herein
1908 shall be waived if the President of the United States declares a
1909 mmjor disaster in accordance with Section 401 of The Robert T.
1910 Stafford Disaster Relief and Emergency Assistance Act. The

1911 departnent, in its discretion, shall have the authority to

1912 noncharge an enpl oyer account for any benefits paid for

1913 unenpl oynent due directly to such di saster.

1914 SECTION 13. Section 71-5-511, M ssissippi Code of 1972, is
1915 anmended as fol | ows:

1916 71-5-511. An unenpl oyed individual shall be eligible to
1917 receive benefits with respect to any week only if the departnent
1918 finds that:

1919 (a) (i) He has registered for work at and thereafter

1920 has continued to report to the departnent in accordance with such

1921 requlations as the departnent may prescribe; except that the

1922 departnent may, by regulation, waive or alter either or both of
1923 the requirenents of this subparagraph as to such types of cases or
1924 situations wth respect to which it finds that conpliance with
1925 such requirenents woul d be oppressive or woul d be inconsistent
1926 wth the purposes of this chapter; and

1927 (i1i) He participates in reenploynent services,
1928 such as job search assistance services, if, in accordance with a
1929 profiling system established by the departnent, it has been

1930 determned that he is likely to exhaust regul ar benefits and needs
1931 reenploynent services, unless the departnent determ nes that:

1932 1. The individual has conpl eted such

1933 services; or

1934 2. There is justifiable cause for the

1935 «claimant's failure to participate in such services.

1936 (b) He has made a claimfor benefits in accordance with
1937 the provisions of Section 71-5-515 and in accordance with such
1938 regqulations as the departnent may prescribe thereunder.

1939 (c) He is able to work and is avail able for work.
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(d) He has been unenpl oyed for a waiting period of one

(1) week. No week shall be counted as a week of unenpl oynent for
t he purposes of this subsection:

(i) Unless it occurs within the benefit year which
i ncludes the week with respect to which he clains paynent of
benefits;

(i1i) If benefits have been paid with respect
t her et o;

(ii1) Unless the individual was eligible for
benefits with respect thereto, as provided in Sections 71-5-511
and 71-5-513, except for the requirenents of this subsection

(e) For weeks beginning on or before July 1, 1982, he

has, during his base period, been paid wages for insured work
equal to not less than thirty-six (36) tines his weekly benefit
anount; he has been paid wages for insured work during at | east
two (2) quarters of his base period; and he has, during that
quarter of his base period in which his total wages were highest,
been paid wages for insured work equal to not |ess than sixteen
(16) tinmes the m ninum weekly benefit anmount. For benefit years
begi nning after July 1, 1982, he has, during his base period, been
pai d wages for insured work equal to not less than forty (40)
tinmes his weekly benefit anobunt; he has been paid wages for
insured work during at least two (2) quarters of his base period,
and he has, during that quarter of his base period in which his
total wages were highest, been paid wages for insured work equal
to not less than twenty-six (26) tinmes the m ni num weekly benefit
anmount. For purposes of this subsection, wages shall be counted
as "wages for insured work" for benefit purposes with respect to
any benefit year only if such benefit year begins subsequent to
the date on which the enploying unit by which such wages were paid
has satisfied the conditions of Section 71-5-11, subsection |, or
Section 71-5-361, subsection (3), with respect to becom ng an

enpl oyer.
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(f) No individual may receive benefits in a benefit
year unl ess, subsequent to the beginning of the next preceding
benefit year during which he received benefits, he perforned
service in "enploynent"” as defined in Section 71-5-11, subsection
J, and earned remuneration for such service in an anount equal to
not less than eight (8) tinmes his weekly benefit amount applicable
to his next preceding benefit year.

(g) Benefits based on service in enploynent defined in
Section 71-5-11, subsection J(3) and J(4), and Section 71-5-361,
subsection (4) shall be payable in the sane anount, on the sane
ternms, and subject to the sane conditions as conpensati on payabl e
on the basis of other service subject to this chapter, except that
benefits based on service in an instructional, research or
princi pal adm nistrative capacity in an institution of higher
|l earning (as defined in Section 71-5-11, subsection O wth
respect to service perforned prior to January 1, 1978, shall not
be paid to an individual for any week of unenpl oynent whi ch begins
during the period between two (2) successive academ c years, or
during a simlar period between two (2) regular terns, whether or
not successive, or during a period of paid sabbatical |eave
provided for in the individual's contract, if the individual has a
contract or contracts to performservices in any such capacity for
any institution or institutions of higher learning for both such
academ c years or both such terns.

(h) Benefits based on service in enploynent defined in
Section 71-5-11, subsection J(3) and J(4), shall be payable in the
sane anount, on the sane terns and subject to the sane conditions
as conpensati on payable on the basis of other service subject to
this chapter; except that:

(1) Wth respect to service performed in an
instructional, research or principal adm nistrative capacity for
an educational institution, benefits shall not be paid based on

such services for any week of unenpl oynent conmmencing during the
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peri od between two (2) successive academ c years, or during a
simlar period between two (2) regular but not successive terns,
or during a period of paid sabbatical |eave provided for in the
i ndividual's contract, to any individual, if such individual
perfornms such services in the first of such academ c years or
terms and if there is a contract or a reasonabl e assurance that
such individual will performservices in any such capacity for any
educational institution in the second of such academ c years or
terms, and provided that Section 71-5-511, subsection (g), shal
apply with respect to such services prior to January 1, 1978. In
no event shall benefits be paid unless the individual enployee was
term nated by the enpl oyer

(i) Wth respect to services perfornmed in any
ot her capacity for an educational institution, benefits shall not
be paid on the basis of such services to any individual for any
week whi ch comrences during a period between two (2) successive
academ c years or terns, if such individual perforns such services
inthe first of such academ c years or terns and there is a
reasonabl e assurance that such individual wll perform such
services in the second of such academ c years or terns, except
that if conpensation is denied to any individual under this
subpar agraph and such i ndividual was not offered an opportunity to
perform such services for the educational institution for the
second of such academ c years or terns, such individual shall be
entitled to a retroactive paynent of conpensation for each week
for which the individual filed a tinely claimfor conpensation and
for which conpensation was denied solely by reason of this clause.
In no event shall benefits be paid unless the individual enployee
was term nated by the enpl oyer

(ii1) Wth respect to services described in
subsection (h)(i) and (ii), benefits shall not be payable on the
basis of services in any such capacities to any individual for any

week which commences during an established and customary vacation
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period or holiday recess if such individual perfornms such services
inthe first of such academ c years or ternms, or in the period

i mredi ately before such vacation period or holiday recess, and
there is a reasonabl e assurance that such individual wll perform
such services in the period imediately follow ng such vacation
period or holiday recess.

(iv) Wth respect to any services described in
subsection (h)(i) and (ii), benefits shall not be payable on the
basis of services in any such capacities as specified in
subsection (h)(i), (ii) and (iii) to any individual who perforned
such services in an educational institution while in the enploy of
an educational service agency. For purposes of this subsection,
the term "educati onal service agency" neans a governnental agency
or governnental entity which is established and operated
exclusively for the purpose of providing such services to one or
nore educational institutions.

(v) Wth respect to services to which Sections
71-5-357 and 71-5-359 apply, if such services are provided to or
on behalf of an educational institution, benefits shall not be
payabl e under the sanme circunstances and subject to the sane terns
and conditions as described in subsection (h)(i), (ii), (iii) and
(iv).

(i) Subsequent to Decenber 31, 1977, benefits shall not
be paid to any individual on the basis of any services
substantially all of which consist of participating in sports or
athletic events or training or preparing to so participate, for
any week whi ch commences during the period between two (2)
successive sports seasons (or simlar periods) if such individual
perfornms such services in the first of such seasons (or simlar
periods) and there is a reasonabl e assurance that such individual
wi |l performsuch services in the |later of such seasons (or

simlar periods).
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(j) (i) Subsequent to Decenber 31, 1977, benefits
shall not be payable on the basis of services perfornmed by an
alien, unless such alien is an individual who was |awfully
admtted for permanent residence at the time such services were
performed, was lawfully present for purposes of perform ng such
services, or was permanently residing in the United States under
color of law at the time such services were perfornmed (including
an alien who was lawfully present in the United States as a result
of the application of the provisions of Section 203(a)(7) or
Section 212(d)(5) of the Immgration and Nationality Act).

(ii) Any data or information required of
i ndi vi dual s applying for benefits to determ ne whether benefits
are not payable to them because of their alien status shall be
uniformy required fromall applicants for benefits.

(tii) In the case of an individual whose
application for benefits would otherw se be approved, no
determ nation that benefits to such individual are not payable
because of his alien status shall be nmade, except upon a
pr eponderance of the evidence.

(k) An individual shall be deened prinma facie
unavail able for work, and therefore ineligible to receive
benefits, during any period which, with respect to his enpl oynent
status, is found by the departnent to be a holiday or vacation
peri od.

(I') A tenporary enployee of a tenporary help firmis

considered to have left the enployee's |last work voluntarily

wi t hout good cause connected with the work if the tenporary

enpl oyee does not contact the tenporary help firmfor reassi gnnment

on conpletion of an assignnent. A tenporary enpl oyee i s not

considered to have left work voluntarily w thout good cause

connected with the work under this paragraph unless the tenporary

enpl oyee has been advised in witing:
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(i) That the tenporary enployee is obligated to

contact the tenporary help firmon conpletion of assignnents; and

(i1) That unenpl oynent benefits may be denied if

the tenporary enployee fails to do so.

SECTI ON 14. Section 71-5-513, M ssissippi Code of 1972, is
amended as foll ows:
71-5-513. A An individual shall be disqualified for
benefits:
(1) (a) For the week, or fraction thereof, which
i medi ately follows the day on which he left work voluntarily
wi t hout good cause, if so found by the departnent, and for each
week thereafter until he has earned renuneration for personal
services perforned for an enployer, as in this chapter defined,
equal to not less than eight (8) tines his weekly benefit anount,
as determned in each case; however, marital, filial and donestic
ci rcunst ances and obligations shall not be deened good cause
within the nmeaning of this subsection. Pregnancy shall not be
deened to be a marital, filial or donestic circunstance for the
pur pose of this subsection.
(b) For the week, or fraction thereof, which
i medi ately follows the day on which he was di scharged for
m sconduct connected wth his work, if so found by the departnent,
and for each week thereafter until he has earned renuneration for
personal services performed for an enployer, as in this chapter
defined, equal to not less than eight (8) times his weekly benefit
amount, as determ ned in each case.
(c) The burden of proof of good cause for |eaving
wor k shall be on the clainmant, and the burden of proof of
m sconduct shall be on the enpl oyer
(2) For the week, or fraction thereof, with respect to
which he willfully makes a false statenent, a fal se representation
of fact, or willfully fails to disclose a material fact for the

pur pose of obtaining or increasing benefits under the provisions
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of this law, if so found by the departnment, and such individual's
maxi mum benefit all owance shall be reduced by the anount of
benefits so paid to himduring any such week of disqualification;
and additional disqualification shall be inposed for a period not
exceeding fifty-two (52) weeks, the length of such period of
disqualification and the tinme when such period begins to be
determ ned by the departnent, in its discretion, according to the
circunstances in each case.

(3) If the departnment finds that he has failed, wthout
good cause, either to apply for available suitable work when so
directed by the enploynent office or the departnent, to accept
suitable work when offered him or to return to his customary
self-enploynment (if any) when so directed by the departnment, such
di squalification shall continue for the week in which such failure
occurred and for not nore than the twelve (12) weeks which
i mredi ately foll ow such week, as determ ned by the departnent
according to the circunstances in each case.

(a) In determ ning whether or not any work is
suitable for an individual, the departnent shall consider anong
other factors the degree of risk involved to his health, safety
and norals, his physical fitness and prior training, his
experience and prior earnings, his |length of unenpl oynent and
prospects for securing local work in his customary occupation, and
t he di stance of the available work from his residence; however
of fered enpl oynent paying the m ni num wage or higher, if such
m ni mum or hi gher wage is that prevailing for his customary
occupation or simlar work in the locality, shall be deened to be
sui tabl e enpl oynent after benefits have been paid to the
i ndi vidual for a period of eight (8) weeks.

(b) Notw thstandi ng any other provisions of this
chapter, no work shall be deened suitable and benefits shall not

be deni ed under this chapter to any otherw se eligible individual
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for refusing to accept new work under any of the follow ng
condi ti ons:

(1) If the position offered is vacant due
directly to a strike, |ockout or other |abor dispute;

(i) If the wages, hours or other conditions

of the work offered are substantially unfavorable or unreasonabl e

to the individual's work. * * * The departnent shall have the

sole discretion to determ ne whether or not there has been an

unf avorabl e or unreasonabl e condition placed on the individual's

wor k. Moreover, the departnent may consider, but shall not be

limted to a consideration of, whether or not the unfavorable

condition was applied by the enployer to all workers in the sane

or simlar class or nmerely to this individual;

(iii1) If as a condition of being enployed the
i ndi vidual would be required to join a conpany union or to resign
fromor refrain fromjoining any bona fide |abor organization;

(iv) If unsatisfactory or hazardous worKki ng

conditions exist that could result in a danger to the physical or

mental well-being of the worker. |In any such determ nation the

departnent shall consider, but shall not be limted to a

consideration of, the followng: the safety neasures used or the

| ack thereof and the condition of equi pnment or |ack of proper

equi pnent. No work shall be considered hazardous if the working

condi tions surrounding a worker's enpl oynent are the sane or

substantially the same as the working conditions generally

prevailing anong workers performng the sanme or simlar work for

ot her enpl oyers engaged in the sane or simlar type of activity.

(4) For any week with respect to which the departnent
finds that his total unenploynent is due to a stoppage of work
whi ch exists because of a | abor dispute at a factory,
establ i shnment or other prem ses at which he is or was |ast
enpl oyed; however, this subsection shall not apply if it is shown

to the satisfaction of the departnent:
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(a) He is unenployed due to a stoppage of work
occasi oned by an unjustified |ockout, if such | ockout was not
occasi oned or brought about by such individual acting al one or
wi th other workers in concert; or

(b) He is not participating in or directly
interested in the | abor di spute which caused the stoppage of work;
and

(c) He does not belong to a grade or class of
wor kers of which, imrediately before the comencenent of stoppage,
there were nenbers enployed at the prem ses at which the stoppage
occurs, any of whomare participating in or directly interested in
t he dispute.

If in any case separate branches of work which are commonly
conducted as separate businesses in separate prem ses are
conducted in separate departnents of the same prem ses, each such
departnent shall, for the purposes of this subsection, be deened
to be a separate factory, establishnent or other prem ses.

(5) For any week with respect to which he has received
or i s seeking unenpl oynent conpensati on under an unenpl oynent
conpensation | aw of another state or of the United States.
However, if the appropriate agency of such other state or of the
United States finally determnes that he is not entitled to such
unenpl oynment conpensati on benefits, this disqualification shal
not apply. Nothing in this subsection contained shall be
construed to include within its terns any law of the United States
provi di ng unenpl oynent conpensation or allowances for honorably
di scharged nenbers of the Arned Forces.

(6) For any week with respect to which he is receiving
or has received remuneration in the formof paynents under any
governnmental or private retirenent or pension plan, system or
policy which a base-period enployer is maintaining or contributing
to or has maintained or contributed to on behalf of the

i ndi vidual ; however, if the anmount payable with respect to any
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week is I ess than the benefits which woul d ot herw se be due under
Section 71-5-501, he shall be entitled to receive for such week,
if otherwi se eligible, benefits reduced by the anmount of such
remuneration. However, on or after the first Sunday imredi ately
followng July 1, 2001, no social security paynents, to which the
enpl oyee has nade contributions, shall be deducted from

unenpl oynent benefits paid for any period of unenpl oynent

begi nning on or after the first Sunday followng July 1, 2001.
Thi s one hundred percent (100% exclusion shall not apply to any
ot her governnental or private retirenent or pension plan, system
or policy. |If benefits payable under this section, after being
reduced by the anobunt of such renuneration, are not a nmultiple of
One Dol lar ($1.00), they shall be adjusted to the next | ower
mul ti ple of One Dollar ($1.00).

(7) For any week with respect to which he is receiving
or has received remuneration in the formof a back pay award, or
ot her conpensation allocable to any week, whether by settlenent or
ot herwi se. Any benefits previously paid for weeks of unenpl oynent
with respect to which back pay awards, or other such conpensation
are nmade shall constitute an overpaynent and such anounts shall be
deducted fromthe award by the enployer prior to paynment to the
enpl oyee, and shall be transmtted pronptly to the departnent by
t he enpl oyer for application against the overpaynment and credit to
the claimant's maxi num benefit anount and pronpt deposit into the
fund; however, the renoval of any charges nmade agai nst the
enpl oyer as a result of such previously paid benefits shall be
applied to the cal endar year and the cal endar quarter in which the
overpaynment is transmtted to the department, and no attenpt shal
be made to relate such a credit to the period to which the award
applies. Any anount of overpaynent so deducted by the enpl oyer
and not transmtted to the departnent shall be subject to the sane
procedures for collection as is provided for contributions by

Sections 71-5-363 through 71-5-381. Any anount of overpaynent not
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deducted by the enpl oyer shall be established as an over paynent

agai nst the claimant and coll ected as provided above. It is the
purpose of this paragraph to assure equity in the situations to

which it applies, and it shall be construed accordingly.

B. Notw thstanding any other provision in this chapter, no
otherwi se eligible individual shall be denied benefits for any
week because he is in training with the approval of the
departnent; nor shall such individual be denied benefits with
respect to any week in which he is in training with the approval
of the departnent by reason of the application of provisions in
Section 71-5-511, subsection (c), relating to availability for
wor k, or the provisions of subsection A(3) of this section,
relating to failure to apply for, or a refusal to accept, suitable
wor k.

C. Notw thstanding any other provisions of this chapter, no
otherwi se eligible individual shall be denied benefits for any
week because he or she is in training approved under Section
236(a) (1) of the Trade Act of 1974, nor shall such individual be
deni ed benefits by reason of leaving work to enter such training,
provided the work left is not suitable enploynent, or because of
the application to any such week in training of provisions in this
|l aw (or any applicable federal unenpl oynent conpensation |aw),
relating to availability for work, active search for work or
refusal to accept work.

For purposes of this section, the term"suitable enpl oynent"
means with respect to an individual, work of a substantially equal
or higher skill level than the individual's past adversely
af fected enpl oynent (as defined for purposes of the Trade Act of
1974), and wages for such work at not |ess than eighty percent
(80% of the individual's average weekly wage as determ ned for
t he purposes of the Trade Act of 1974.

SECTI ON 15. Section 71-5-517, M ssissippi Code of 1972, is

anended as foll ows:
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71-5-517. Upon the taking of a claimby the departnent, an

initial determ nation thereon shall be made pronptly and shal
include a determnation with respect to whether or not benefits
are payable, the week with respect to which benefits shal

commence, the weekly benefit anount payable and the naxi mum
duration of benefits. In any case in which the paynment or deni al
of benefits will be determ ned by the provisions of subsection
A(4) of Section 71-5-513, the exam ner shall pronptly transmt al
the evidence with respect to that subsection to the departnent,

whi ch, on the basis of evidence so submtted and such additional
evidence as it may require, shall nmake an initial determ nation
wWith respect thereto. An initial determ nation nay for good cause
be reconsidered. The claimant, his nost recent enploying unit and
all enpl oyers whose experience-rating record would be charged with
benefits pursuant to such determ nation shall be pronptly notified
of such initial determ nation or any anmended initial determ nation
and the reason therefor. Benefits shall be denied or, if the
claimant is otherwise eligible, pronptly paid in accordance with
the initial determ nation or anended initial determ nation. The
jurisdiction of the departnent over benefit clains which have not
been appeal ed shall be continuous. The claimant or any party to
the initial determ nation or anended initial determ nation may
file an appeal fromsuch initial determ nation or anmended initial
determ nation within fourteen (14) days after notification
thereof, or after the date such notification was sent to his |ast
known addr ess.

Not wi t hst andi ng any other provision of this section, benefits
shall be paid pronptly in accordance with a determ nation or
redeterm nation, or the decision of an appeal tribunal, the Board
of Review or a review ng court upon the issuance of such
determ nation, redeterm nation or decision in favor of the
clai mant (regardl ess of the pendency of the period to apply for

reconsi deration, file an appeal, or petition for judicial review,
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as the case may be, or the pendency of any such application,
filing or petition), unless and until such determ nation,

redeterm nation or decision has been nodified or reversed by a
subsequent redeterm nation or decision, in which event benefits
shall be paid or denied in accordance with such nodifying or
reversing redeterm nation or decision. Any benefits finally
determ ned to have been erroneously paid may be set up as an

over paynment to the claimant and nust be |iquidated before any
future benefits can be paid to the claimant. [|f, subsequent to
such initial determ nation or amended initial determ nation,
benefits with respect to any week for which a claimhas been filed
are denied for reasons other than matters included in the initial
determ nation or amended initial determ nation, the claimnt shal
be pronmptly notified of the denial and the reason therefor and nay
appeal therefromin accordance with the procedure herein described
for appeals frominitial determnation or anmended initial

determ nati on.

SECTI ON 16. Section 71-5-519, M ssissippi Code of 1972, is
amended as fol |l ows:

71-5-519. Unl ess such appeal is w thdrawn, an appeal
tribunal appointed by the executive director, after affording the
parties reasonabl e opportunity for fair hearing, shall affirm
nodify or reverse the findings of fact and initial determ nation
or anended initial determnation. The parties shall be duly
notified of such tribunal's decision, together wiwth its reasons
t herefor, which shall be deened to be the final decision of the
executive director unless, within fourteen (14) days after the
date of notification * * * of such decision, further appeal is
initiated pursuant to Section 71-5-523.

SECTION 17. Section 71-5-529, M ssissippi Code of 1972, is
amended as foll ows:

71-5-529. Any decision of the Board of Review, in the

absence of an appeal therefrom as herein provided, shall becone
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final ten (10) days after the date of notification * * *; and
judicial review thereof shall be permtted only after any party
claimng to be aggrieved thereby has exhausted his admnistrative
remedi es as provided by this chapter. The departnent shall be
deened to be a party to any judicial action involving any such
deci sion, and may be represented in any such judicial action by
any qualified attorney enployed by the departnent and desi gnat ed
by it for that purpose or, at the departnent's request, by the
Attorney Ceneral.

SECTI ON 18. Section 11-35-23, M ssissippi Code of 1972, is
amended as foll ows:

11-35-23. (1) Except for wages, salary or other
conpensation, all property in the hands of the garni shee bel ongi ng
to the defendant at the tinme of the service of the wit of
gar ni shnment shall be bound by and subject to the lien of the
judgnent, decree or attachnment on which the wit shall have been
issued. |If the garnishee shall surrender such property to the
sheriff or other officer serving the wit, the officer shal
receive the sane and, in case the garni shnent issued on a judgnent
or decree, shall make sale thereof as if levied on by virtue of an
execution, and return the noney arising therefromto satisfy the
judgnent; and if the garnishnent issued on an attachnent, the
officer shall dispose of the property as if it were |evied upon by
a wit of attachnment. And any indebtedness of the garnishee to
t he defendant, except for wages, salary or other conpensation,
shal |l be bound fromthe tinme of the service of the wit of
garni shnent, and be appropriable to the satisfaction of the
judgnent or decree, or liable to be condemmed in the attachnent.

(2) The court issuing any wit of garnishment shall show
t hereon the anmobunt of the claimof the plaintiff and the court
costs in the proceedi ngs and should at any tine during the

pendency of said proceedings in the court a judgnment be rendered
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for a different anount, then the court shall notify the garnishee
of the correct anobunt due by the defendant under said wit.

(3) (a) Except for judgnents, liens, attachnments, fees or
charges owed to the state or its political subdivisions; wages,
sal ary or other conpensation in the hands of the garni shee
bel onging to the defendant at the tinme of the service of the wit
of garnishnent shall not be bound by nor subject to the lien of
the judgnent, decree or attachnment on which the wit shall have
been i ssued when the wit of garnishnent is issued on a judgnent
based upon a claimor debt that is | ess than One Hundred Dol l ars
($100. 00), excluding court costs.

(b) If the garnishee be indebted or shall becone

i ndebted to the defendant for wages, salary or other conpensation
during the first thirty (30) days after service of a proper wit
of garnishnent, the garnishee shall pay over to the enpl oyee al

of such indebtedness, and thereafter, the garnishee shall retain
and the wit shall bind the nonexenpt percentage of disposable
earni ngs, as provided by Section 85-3-4, for such period of tine
as is necessary to accunulate a sumequal to the anpbunt shown on
the wit as due * * * even if such period of tinme extends beyond
the return day of the wit. Unless the court otherw se authorizes

the garni shee to nake earlier paynments or rel eases and except as

otherwi se provided in this section, the garnishee shall retain al

suns collected pursuant to the wit and make only one (1) paynent
into court at such tinme as the total anobunt shown due on the wit
has been accunul ated, provided that, at |east one (1) paynent per
year shall be nade to the court of the anount that has been

wi t hhel d during the preceding year. Should the enploynment of the
def endant for any reason be termnated with the garni shee, then

t he garni shee shall not later than fifteen (15) days after the
termnation of such enploynent, report such term nation to the
court and pay into the court all suns as have been wthheld from

t he defendant's di sposable earnings. |If the plaintiff in
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garni shnent contest the answer of the garni shee, as now provi ded
by law in such cases, and proves to the court the deficiency or
untruth of the garnishee's answer, then the court shall render

j udgnent agai nst the garni shee for such anmount as woul d have been
subject to the wit had the said sumnot been released to the

def endant; provi ded, however, any garni shee who files a tinely and
conpl ete answer shall not be liable for any error nmade in good
faith in determ ning or wthhol ding the anount of wages, salary or
ot her conpensation of a defendant which are subject to the wit.

(4) Wages, salaries or other conpensation as used in this
section shall nean wages, sal aries, conm ssions, bonuses or other
conpensation paid for enploynent purposes only.

(5 The circuit clerk may, in his or her discretion, spread
on the mnutes of the county or circuit court, as the case may be,
an instruction that all garnishnent defendants shall send al
garni shnent nonies to the attorney of record or in the case where
there is nore than one (1) attorney of record, then to the
first-naned attorney of record, and not to the clerk. The paynent
schedul e shall be the sanme as subsection (3)(b) of this section.

(6) Al paynments made pursuant to a garni shnment issued out
of the justice court shall be made directly to the plaintiff or to
the plaintiff's attorney as indicated by the plaintiff in his or
her suggestion for wit of garnishnment. The enployer shall notify
the court and the plaintiff or the plaintiff's attorney when a
judgnent is satisfied or when the enployee is no | onger enpl oyed
by the enpl oyer.

(7) If the plaintiff in a garnishnment is the Departnent of

Enpl oynment Security, the garni shee shall make nonthly paynents to

the departnent until such tine as the total anpbunt shown due on

the wit has been accumul at ed.

SECTION 19. This act shall take effect and be in force from
and after July 1, 2007.
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