M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Representatives GQunn, Upshaw To: Judiciary A
Appropri ations

HOUSE BI LL NO. 1146

AN ACT TO AMEND SECTI ON 7-5-1, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE NATURE OF THE ATTORNEY GENERAL'S APPROVAL OF QUTSI DE
COUNSEL HI RED BY A STATE AGENCY AND TO PROVI DE THAT LI TI GATI ON ON
BEHALF OF A STATE AGENCY MUST RECEI VE THE APPROVAL OF THE AGENCY
HEAD; TO BRI NG FORWARD SECTI ON 7-5-3, M SSI SSI PPI CODE OF 1972,
FOR PURPCSES OF AMENDMENT; TO AMEND SECTION 7-5-5, M SSI SSI PP
CODE OF 1972, TO REVISE THE AUTHORI TY OF THE ATTORNEY GENERAL TO
RETAI N OQUTSI DE COUNSEL AND TO GRANT A LI M TED FUNDS ESCALATI ON; TO
BRI NG FORWARD SECTION 7-5-7, M SSI SSI PPI CODE OF 1972, FOR
PURPOSES OF AMENDMENT; TO AMEND SECTI ON 7-5-21, M SSI SSI PPl CODE
OF 1972, TO REVI SE THE CASE DOCKET MAI NTAI NED BY THE ATTORNEY
GENERAL; TO AUTHORI ZE STATE AGENCI ES AND OTHER STATE ENTITIES TO
DI RECTLY EMPLOY LEGAL COUNSEL, WHETHER SALARI ED OR ON A
CASE- BY- CASE BASI S; TO PROVI DE THAT COVPENSATI ON OF SUCH LEGAL
COUNSEL MAY BE PAI D FROM ANY FUNDS APPROPRI ATED OR OTHERW SE
AVAI LABLE TO THE APPO NTI NG OR EMPLOYI NG ENTI TY; TO BRI NG FORWARD
SECTI ON 7-5-39, M SSI SSI PPl CODE OF 1972, FOR PURPCSES OF
AMENDMENT; TO AMEND SECTI ON 25-9-120, M SSI SSI PPl CODE OF 1972, TO
REVI SE THE DUTI ES OF THE PERSONAL SERVI CE CONTRACT REVI EW BOARD
W TH REGARD TO CONTRACTS FOR OUTSI DE COUNSEL ENTERED | NTO BY THE
ATTORNEY CENERAL; AND FOR RELATED PURPGCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 7-5-1, M ssissippi Code of 1972, is
amended as foll ows:

7-5-1. (1) The Attorney General provided for by Section 173
of the M ssissippi Constitution shall be elected at the sane tine
and in the same manner as the CGovernor is elected. H s term of
office shall be four (4) years and his conpensation shall be fixed
by the Legislature. He shall be the chief legal officer and

advi sor for the state, both civil and crimnal, and is charged

with managing * * * litigation on behalf of the state or of

approvi ng the outside counsel retained by an agency to manage

litigation as provided in Section 5 of Senate Bill No. 2482, 2007

Regul ar Session. No arm or agency of the state governnment shal

bring or defend a suit agai nst another such arm or agency without

prior witten approval of the Attorney Ceneral. He shall have the
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powers of the Attorney Ceneral at common | aw and, except as

provided in subsection (2) of this section, is given * * * power

to bring or defend a |lawsuit on behalf of a state agency, the
subject matter of which is of statewi de interest, and he shal
intervene and argue the constitutionality of any statute when
notified of a challenge thereto, pursuant to the M ssissippi Rul es
of GCivil Procedure. His qualifications for office shall be as
provi ded for chancery and circuit judges in Section 154 of the

M ssi ssi ppi Constitution.

(2) No legal action on behalf of any state agency, including

a suit to recoup funds expended by an agency, nay be taken until

ten (10) days' witten notice of the proposed |legal action is

given to the executive director of the agency. Upon the

expiration of the notice period, the Attorney General may

institute suit with or without the consent of the executive

director of the agency. |If the executive director of the agency

does not consent to the |l egal action, the executive director may

retain counsel pursuant to Section 5 of Senate Bill No. 2482, 2007

Regul ar Sessi on.

SECTION 2. Section 7-5-3, Mssissippi Code of 1972, is
brought forward as foll ows:

7-5-3. There shall be no nore than two (2) deputy attorneys
general whose qualifications shall be the sane as that of the
Attorney General, who shall be appointed by the Attorney General
to serve at his will and pl easure and whose conpensation shall be
fixed by the Legislature. The Attorney General may, in witing
filed with the office of the Secretary of State, designate the
deputy attorneys general to performany duties and powers
conferred on the Attorney Ceneral and to serve in his place and
stead on any nonconstitutional board or comm ssion for a
particul ar neeting or series of called or regular neetings; and on
such boards or comm ssions the deputy attorney general's vote,

deci sion or signature thereon shall have the full force and effect
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and shall be legal and binding on the State of Mssissippi as if
the Attorney Ceneral had personally participated in such neeting
or neetings.

SECTION 3. Section 7-5-5, M ssissippi Code of 1972, is
amended as fol |l ows:

7-5-5. (1) The Attorney General shall appoint nine (9)
conpetent attorneys, each of whom shall be designated as an
assi stant attorney general. The assistants shall each possess al
of the qualifications required by |aw of the Attorney General and
shal | have power and authority under the direction and supervision
of the Attorney General to performall of the duties required by
| aw of that officer; and each shall be liable to the pains and
penalties to which the Attorney CGeneral is liable. The assistants
shall serve at the will and pleasure of the Attorney General, and
they shall devote their entire tinme and attention to the duties
pertaining to the departnent of justice as required by the general
| aws. The conpensation of the within enunerated assistant
attorneys general and all other regular assistants authorized by
| aw shall be fixed by the Attorney General, not to exceed the
conpensation fixed by |aw for such assistants.

(2) (a) The Attorney Ceneral is hereby authorized,
enpowered and directed to designate three (3) of the * * *
assi stant attorneys general to devote their tinme and attention
primarily to defending and aiding in the defense in all courts of
any suit, filed or threatened, against the State of M ssissippi,
agai nst any subdivi sion thereof, or against any agency or
instrunentality of the state or subdivision, including all elected
officials and any other officer or enployee thereof. Wen the
circunmstances permt, the assistants may perform any of the
Attorney General's powers and duties, including, but not limted
to, engaging in lawsuits outside the state when in his opinion
sanme woul d hel p bring about the equal application of federal |aws

and court decisions in every state and guar anteei ng equal
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protection of the |aws as guaranteed every citizen by the United
States Constitution.

(b) To further prosecute and insure such purposes, the
Attorney General is hereby further expressly authorized, enpowered
and directed to enploy such additional counsel as special
assi stant attorneys general as nmay be necessary or advisable, on a
fee or contract basis; and the Attorney General shall be the sole
judge of the conpensation in such cases.

(1) The Attorney General nust first determ ne that

t he needed | egal services cannot be adequately perfornmed by the

attorneys and supporting personnel who are enpl oyees of the

Attorney Ceneral before the Attorney General can hire additional

attorneys who will not be enpl oyees of the Attorney Ceneral.

(ii) The hiring shall be on an hourly basis unl ess

the | egal services cannot reasonably be obtained fromattorneys in

private practice under a contract providing only for the paynent

of hourly fees, without regard to the outcone of the matter,

because of the nature of the matter for which the services will be

obt ai ned or because there are not appropriated funds available to

pay the estimted anmounts required under a contract providing only

for the paynment of hourly fees.

(1i1) Any contract for services of additional

counsel shall be reviewed by the Personal Service Contract Review

Board created under Section 25-9-120.

(iv) No contract for services of additional

counsel shall be entered into by the Attorney General until

Requests for Proposal have been issued to at |east six (6)

separate law firns or solo practitioners; the Attorney General

shall submt copies of all proposals to the Personal Service

Contract Review Board to use as a part of the board' s eval uation

of the contract entered into.

(v) 1. Any contract for services of additional

counsel, whether providing for set, hourly or contingent fee, nust
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require that the contracting attorney or law firmkeep current and

conplete witten tine and expense records that describe in detai

the tinme and noney spent each day in performance of the contract.

2. The contracting attorney or law firm shal

permt the Attorney Ceneral, the Personal Service Contract Review

Board and the State Auditor each to inspect or obtain copies of

the tinme and expense records at any tine on request.

3. On conclusion of the matter for which the

| egal services were obtained, the contracting attorney or law firm

shal |l provide the Personal Service Contract Review Board with a

conplete witten statenent that describes the outcone of the

matter, states the anmount of any recovery, shows the contracting

attorney's or law firmls conputation of the anount of all fees and

expenses, and contains the final conplete tinme and expense records

required under item 1l of this subparagraph. The Attorney Ceneral

shal |l keep and maintain these records and shall annually provide a

report detailing all litigation pursued with outside counsel to

t he Governor, Lieutenant Governor, Speaker of the House and the

Chai rmen of the House Judiciary "A' and Senate Judiciary, Division

A Conmittees. This report shall include a description of the

litigation, nane of counsel retained, description of the terns and

condi tions by which outside counsel was retained, and

conpensati on.

(3) Unless otherw se specified in the appropriation bill,

upon application of the Attorney General, the Executive Director

of the Departnent of Finance and Adm nistration shall have the

authority to approve escalations in the budget of the Attorney

General not to exceed Five Hundred Thousand Dol l ars ($500, 000. 00)

in any one (1) fiscal year for the purpose of allow ng the

Attorney General to retain counsel to pursue litigation. The

Executive Director shall imediately notify the Legi sl ative Budget

Ofice of the approval of the budget escal ation. The Executive

Director shall ensure the Legislative Budget Ofice receives
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tinely, detailed and accurate information about the anount and use

of the escalation authority granted under this subsection.

(4) The Attorney General may discharge any assistant
Attorney Ceneral or special assistant Attorney General at his
pl easure and appoint another in his stead. The assistant
attorneys general shall devote their entire tine and attention to
the duties pertaining to the departnent of justice under the
control and supervision of the Attorney General.

SECTION 4. Section 7-5-7, M ssissippi Code of 1972, is
brought forward as foll ows:

7-5-7. The Governor may engage counsel to assist the
Attorney Ceneral in cases to which the state is a party when, in
his opinion, the interest of the state requires it, subject to the
action of the Legislature in providing conpensation for such
servi ces.

The Attorney CGeneral is hereby authorized and enpowered to
appoi nt and enpl oy special counsel, on a fee or salary basis, to
assist the Attorney General in the preparation for, prosecution,
or defense of any litigation in the state or federal courts or
before any federal comm ssion or agency in which the state is a
party or has an interest.

The Attorney CGeneral may designate such special counsel as
speci al assistant attorney general, and may pay such speci al
counsel reasonabl e conpensation to be agreed upon by the Attorney
General and such special counsel, in no event to exceed recognized
bar rates for simlar services.

The Attorney CGeneral may al so enpl oy special investigators on
a per diemor salary basis, to be agreed upon at the tine of
enpl oynent, for the purpose of interview ng wtnesses,
ascertaining facts, or rendering any other services that may be
needed by the Attorney Ceneral in the preparation for and

prosecution of suits by or against the State of M ssissippi, or in
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suits in which the Attorney General is participating on account of
sane being of statew de interest.

The Attorney Ceneral may pay travel and other expenses of
enpl oyees and appoi nt ees nade hereunder in the sanme manner and
anount as authorized by law for the paynent of travel and expenses
of state enpl oyees and officials.

The conpensati on of appoi ntees and enpl oyees nmade her eunder
shall be paid out of the Attorney General's contingent fund, or
out of any other funds appropriated to the Attorney Ceneral's
of fice.

SECTION 5. Section 7-5-21, M ssissippi Code of 1972, is
amended as foll ows:

7-5-21. The Attorney General shall keep a docket of al

causes in which he is required to appear or is appearing, either

through his office or through retained counsel, which nust * * *

be open to the inspection of the public during regul ar busi ness

hours and nust show the style of the case and the county,

district, and court in which the causes have been instituted and

tried, the cause nunber of the action, and whether they be civil

or crimnal. If civil, the docket nust show the nature of the

demand, the stage of the proceedi ngs, the nane and address of any

retai ned or contract counsel, a nmenorandum of the judgnment when

prosecuted to judgnent, any process issued thereon, whether
satisfied or not, and if not satisfied, the return of the sheriff.
If crimnal, the docket nust show the nature of the crine, the
node of prosecution, the stage of the proceedi ngs, a nenorandum of
the sentence when prosecuted to a sentence, the execution thereof,
if executed, and, if not executed, the reasons of delay or
preventi on.

SECTION 6. (1) The executive director of any state agency,

board, institution or comm ssion is authorized and enpowered to
appoi nt or enploy special counsel, on a fee or salary basis, to
assi st the appointing or enploying entity in any or all |egal
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matters, including, but not limted to, the preparation for,
prosecution, or defense of any litigation in the state or federal
courts or before any federal comm ssion or agency in which the
appointing or enploying entity is a party or has an interest. The
approval of the Attorney General as to the conpetence of the
attorney and the attorney's standing in The M ssissippi Bar is
requi red for an appointnment or hiring under this section. The
conpensati on of any appoi ntee under this section shall not exceed
recogni zed bar rates for simlar services, and the conpensation of
any enpl oyee under this section shall not exceed that customarily
paid to a special assistant attorney general who perforns simlar
duties; the attorney's conpensation shall be paid out of any funds
appropriated or otherwi se avail able to the appointing or enploying
entity.

(2) The director of any state agency is absolutely entitled
to retain counsel under this section if any conflict exists with
the Ofice of the Attorney General. |[If the director of any state
agency hires outside counsel under this section, the Attorney
General shall w thdraw fromrepresentation of that agency, but the
Attorney General may continue to appear in any other capacity.

SECTION 7. Section 7-5-39, M ssissippi Code of 1972, is
brought forward as foll ows:

7-5-39. The Attorney General shall also represent the state,
in person or by his assistant, as counsel in all suits against the
state in other courts than the Suprene Court at the seat of
governnment, and he shall, in Iike manner, act as counsel for any
of the state officers in suits brought by or against themin their
official capacity, touching any official duty or trust and triable
at the seat of governnent. He may pursue the collection of any
claimor judgnent in favor of the state outside of the state.

SECTI ON 8. Section 25-9-120, M ssissippi Code of 1972, is

anended as foll ows:
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25-9-120. (1) Contract personnel, whether classified as
contract workers or independent contractors shall not be deened
state service or nonstate service enployees of the State of
M ssi ssi ppi, and shall not be eligible to participate in the
Publ i c Enpl oyees' Retirenent System or the state enpl oyee health
pl an, nor be allowed credit for personal and sick |eave and ot her
| eave benefits as enployees of the State of M ssissippi,
not wi t hst andi ng Sections 25-3-91 through 25-3-101; 25-9-101
t hrough 25-9-151; 25-11-1 through 25-11-126; 25-11-128 through
25-11-131; 25-15-1 through 25-15-23 and for the purpose set forth
herein. Contract workers, i.e., contract personnel who do not
nmeet the criteria of independent contractors, shall be subject to
the provisions of Section 25-11-127.

(2) There is hereby created the Personal Service Contract
Revi ew Board, which shall be conposed of the State Personne
Director, the Executive Director of the Departnment of Finance and
Adm ni stration, or his designee, the Conm ssioner of Corrections,
or his designee, the Executive Director of the M ssissipp
Department of WIldlife and Fisheries, or his designee, and the
Executive Director of the Departnment of Environnmental Quality, or
hi s designee. The State Personnel Director shall be chairman and
shal | preside over the neetings of the board. The board shal
annual ly el ect a vice chairman, who shall serve in the absence of
the chairman. No business shall be transacted, including adoption
of rules of procedure, w thout the presence of a quorum of the
board. Three (3) nenbers shall be a quorum No action shall be
val id unl ess approved by the chairman and two (2) other of those
menbers present and voting, entered upon the m nutes of the board
and signed by the chairman. Necessary clerical and adm nistrative
support for the board shall be provided by the State Personnel
Board. M nutes shall be kept of the proceedi ngs of each neeting,
copies of which shall be filed on a nonthly basis with the

Legi sl ative Budget O fice.
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(3) The Personal Service Contract Review Board shall have
the follow ng powers and responsibilities:
(a) Promulgate rules and regul ati ons governing the
solicitation and sel ection of contractual services personnel
i ncl udi ng personal and professional services contracts for any
formof consulting, policy analysis, public relations, marketing,
public affairs, |egislative advocacy services or any other
contract that the board deens appropriate for oversight, wth the
exception of any personal service contracts entered into for
conputer or information technol ogy-rel ated services governed by
the M ssissippi Departnent of Information Technol ogy Services, any
personal service contracts entered into by the M ssissipp
Departnent of Transportation, and any contract for * * *
accountant, auditor, physician, dentist, architect, engineer,
veterinarian and utility rate expert services. Any such rules and
regul ati ons shall provide for maintaining continuous internal
audit covering the activities of such agency affecting its revenue
and expenditures as required under Section 7-7-3(6)(d),
M ssi ssi ppi Code of 1972;
(b) Approve:
(i) Al personal and professional services
contracts involving the expenditures of funds in excess of One
Hundred Thousand Dol | ars ($100, 000. 00); and

(i1i) Al contracts for |egal services, whether on

a set fee, contingent fee or hourly fee basis, in which the

anticipated fee is in excess of One MIlion Dollars

($1, 000, 000. 00) ;

(c) Develop standards with respect to contractual
servi ces personnel which require invitations for public bid,
requests for proposals, record keeping and financi al
responsibility of contractors. The Personal Service Contract

Revi ew Board may, in its discretion, require the agency invol ved
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to advertise such contract for public bid, and may reserve the
right to reject any or all bids;

(d) Prescribe certain circunstances whereby agency
heads nay enter into contracts for personal and professional
services without receiving prior approval fromthe Personal
Servi ce Contract Review Board. The Personal Service Contract
Revi ew Board may establish a pre-approved |ist of providers of
various personal and professional services for set prices with
whi ch state agencies may contract w thout bidding or prior
approval fromthe board;

(e) To provide standards for the issuance of requests
for proposals, the evaluation of proposals received, consideration
of costs and quality of services proposed, contract negotiations,
the adm nistrative nonitoring of contract performance by the
agency and successful steps in termnating a contract;

(f) To present recomendati ons for governnental
privatization and to evaluate privatization proposals submtted by
any state agency;

(g) To authorize personal and professional service
contracts to be effective for nore than one (1) year provided a
funding condition is included in any such nultiple year contract,
except the State Board of Education, which shall have the
authority to enter into contractual agreenents for student
assessnent for a period up to ten (10) years. The State Board of
Education shall procure these services in accordance wth the
Personal Service Contract Review Board procurenent regul ations;

(h) To request the State Auditor to conduct a
performance audit on any personal or professional service
contract;

(i) Prepare an annual report to the Legislature
concerning the issuance of personal service contracts during the
previ ous year, collecting any necessary information fromstate

agencies in making such report.
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(4) No nenber of the Personal Service Contract Review Board
shall use his official authority or influence to coerce, by threat
of discharge from enpl oynent, or otherw se, the purchase of
commodities or the contracting for personal or professional
services under this section.

(5) The Personal Service Contract Review Board shall retain

out si de counsel for the purpose of advising it in reviewng

contracts entered into by the Attorney CGeneral for outside |egal

counsel .

SECTION 9. This act shall take effect and be in force from

and after July 1, 2007.
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