M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Representatives Wells-Snith, More To: Judiciary B

HOUSE BI LL NO. 924

AN ACT TO CREATE NEW SECTI ON 47-5-1017, M SSI SSI PPI CCDE OF
1972, TO PROVI DE FOR ELECTRONI C MONI TORI NG OF SEX OFFENDERS UPON
WHOM A SPLIT SENTENCE IS | MPOSED; TO CREATE NEW SECTI ON 47-5-1019,
M SSI SSI PPl CODE OF 1972, TO PROVI DE FOR PUNI SHVENT FOR TAMPERI NG
W TH AN ELECTRONI C MONI TORI NG DEVI CE;, TO CREATE NEW SECTI ON
47-7-32, M SSI SSI PPI CODE OF 1972, TO REQUI RE THE DEPARTMENT OF
CORRECTI ONS TO STUDY | NSTANCES OF SEX OFFENDERS VWHO ARE
SUBSEQUENTLY ARRESTED, TO AMEND SECTI ON 47-7-33, M SSI SSI PPl CODE
OF 1972, TO REQUI RE ELECTRONI C MONI TORI NG OF CERTAI N PARCLEES AND
PROBATI ONERS; TO AMEND SECTI ON 47-7-34, M SSI SSI PPl CODE OF 1972,
TO CONFORM TO SPLI'T SENTENCI NG TO AMEND SECTI ON 47-7- 35,

M SSI SSI PPl CODE OF 1972, TO MANDATE ELECTRONI C MONI TORI NG UNDER
CERTAI N Cl RCUMSTANCES; TO AVMVEND SECTI ON 99-19-84, M SSI SSI PPl CODE
OF 1972, TO AUTHORI ZE A SPLI'T SENTENCE FOR SEX OFFENDERS; TO
CREATE NEW SECTI ON 99-19-205, M SSI SSI PPI CODE OF 1972, TO MANDATE
ELECTRONI C SUPERVI SI ON FOR CERTAI N SEX OFFENDERS UPON EXPI RATI ON
OF ANY TERM OF | NCARCERATI ON, TO REQUI RE THE DEPARTMENT OF PUBLI C
SAFETY TO STUDY THE SEX OFFENDER REG STRY SYSTEM AND THE PEER
COM TTEE TO PERI CDI CALLY REVI EW THE SYSTEM TO AMEND SECTI ON
45-33-31, M SSI SSI PPl CODE OF 1972, TO REQUI RE THE DEPARTMENT OF
PUBLI C SAFETY TO DEVELOP AND | MPLEMENT A VERI FI CATI ON SYSTEM FOR
THE REG STRATI ON | NFORVATI ON G VEN BY SEX OFFENDERS; TO AMEND
SECTI ON 45-33-49, M SSI SSI PPl CODE OF 1972, TO REQUI RE SHARI NG OF

| NFORVATI ON BETWEEN LAW ENFORCEMENT AGENCI ES; TO AMEND SECTI ON
97-5-23, M SSISSI PPI CODE OF 1972, TO | MPOSE A MORE SEVERE PENALTY
FOR FONDLI NG WHEN THE VICTIM IS BELOW A CERTAI N AGE; TO AVEND
SECTI ON 99-19-101, M SSI SSI PPI CODE OF 1972, TO SPECI FY THAT

CERTAI N SEX OFFENSES ARE AN AGGRAVATI NG Cl RCUMSTANCE | N SENTENCI NG
FOR A CAPI TAL OFFENSE;, TO AMEND SECTI ONS 97-3-65 AND 97-3-101,

M SSI SSI PPI CODE OF 1972, TO PROVI DE FOR THE DEATH PENALTY FOR
RAPE OR SEXUAL BATTERY OF A CHI LD UNDER FOURTEEN YEARS OF AGE; AND
FOR RELATED PURPGCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. The followi ng shall be codified as Section
47-5-1017, M ssissippi Code of 1972:

47-5-1017. The departnment shall electronically nonitor an

of fender upon whom a split sentence is inposed pursuant to Section
99-19-84. The departnent, in carrying out a court order to

el ectronically nmonitor an offender, nust use a systemthat
actively nmonitors and identifies the offender's |ocation and

timely reports or records the offender's presence near or within a
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crime scene or in prohibited areas or the offender's departure
from specified geographic limtations.

SECTION 2. The follow ng shall be codified as Section
47-5-1019, M ssissippi Code of 1972:

47-5-1019. A person who intentionally alters, tanmpers wth,

damages or destroys any el ectronic nonitoring equi pnent, unless
the person is the owner of the equipnment or an agent of the owner
perform ng ordinary mai ntenance and repairs, comrits a felony
puni shabl e by inprisonment not to exceed five (5) years in the
custody of the Departnent of Corrections.

SECTION 3. The follow ng shall be codified as Section
47-7-32, M ssissippi Code of 1972:

47-7-32. (1) The Departnment of Corrections shall reviewthe
circunstances related to any offender placed on supervision who is
subject to registration as a sex offender under Title 45, Chapter
33, who is subsequently arrested.

(2) The departnent shall provide a statistical data summary
fromthese reviews to the Joint Conmttee on Performance
Eval uati on and Expenditure Review which shall analyze this data
and file a witten report with the Secretary of the Senate and the
Clerk of the House of Representatives by Novenber 1, 2007. The
report nust include, at a mninmum any identified systemc
deficiencies in managi ng high-risk of fenders on supervision; any
patterns of nonconpliance by probation and parole officers; and
reconmendations for inproving the departnent's supervision of
of f enders.

SECTION 4. Section 47-7-33, M ssissippi Code of 1972, is
amended as fol |l ows:

47-7-33. (1) Wen it appears to the satisfaction of any
circuit court or county court in the State of M ssissippi having
original jurisdiction over crimnal actions, or to the judge
thereof, that the ends of justice and the best interest of the

public, as well as the defendant, will be served thereby, such
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court, in terntime or in vacation, shall have the power, after
conviction or a plea of guilty, except in a case where a death
sentence or |life inprisonnent is the maxi num penalty which may be
i nposed or where the defendant has been convicted of a felony on a
previ ous occasion in any court or courts of the United States and
of any state or territories thereof, to suspend the inposition or
execution of sentence, and place the defendant on probation as
herei n provi ded, except that the court shall not suspend the
execution of a sentence of inprisonnent after the defendant shal
have begun to serve such sentence. |n placing any defendant on
probation, the court, or judge, shall direct that such defendant
be under the supervision of the Departnent of Corrections.

(2) Wen any circuit or county court places an offender on
probation, the court shall give notice to the M ssissipp
Department of Corrections within fifteen (15) days of the court's
decision to place the offender on probation. Notice shall be
delivered to the central office of the M ssissippi Departnent of
Corrections and to the regional office of the departnent which
wi |l be providing supervision to the offender on probation.

(3) When any circuit court or county court places a person
on probation in accordance with the provisions of this section and
that person is ordered to nake any paynents to his famly, if any
menber of his famly whomhe is ordered to support is receiving
public assistance through the State Departnent of Public Wl fare,
the court shall order himto make such paynents to the county
wel fare officer of the county rendering public assistance to his
famly, for the sole use and benefit of said famly.

(4) If probation or parole is revoked by the court and the

of fender is designated as a sex offender for unlawful sexua

activity involving a victi munder sixteen (16) years of age and

the offender is eighteen (18) years of age or older, and if the

court inposes a subsequent term of supervision follow ng the

revocati on of supervision, the court nust order electronic
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nonitoring as a condition of any subsequent term of probation or

par ol e.

SECTION 5. Section 47-7-34, M ssissippi Code of 1972, is
amended as foll ows:

47-7-34. (1) Wen a court inposes a sentence upon a
conviction for any felony commtted after June 30, 1995, the
court, in addition to any other punishnment inposed if the other
puni shment includes a termof incarceration in a state or | ocal
correctional facility, may inpose a term of post-rel ease
supervi sion. However, the total nunber of years of incarceration
plus the total nunber of years of post-release supervision shal
not exceed the nmaxi mum sentence authorized to be inposed by | aw
for the felony conmtted. The defendant shall be placed under
post -rel ease supervi sion upon release fromthe term of
i ncarceration. The period of supervision shall be established by
the court.

(2) The period of post-rel ease supervision shall be
conducted in the sane nmanner as a |ike period of supervised
probation, including a requirenent that the defendant shall abide
by any terns and conditions as the court may establish. Failure
to successfully abide by the terns and conditions shall be grounds
to termnate the period of post-rel ease supervision and to
recommt the defendant to the correctional facility from which he
was previously released. Procedures for term nation and
recomm tnment shall be conducted in the sanme manner as procedures
for the revocation of probation and inposition of a suspended
sent ence.

(3) Post-release supervision prograns shall be operated
t hrough the probation and parole unit of the D vision of Community
Corrections of the departnent. The maxi nrum anmount of tinme that
the M ssissippi Departnent of Corrections may supervise an
of fender on the post-rel ease supervision programis five (5)

years.
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(4) The provisions of this section shall not affect the

ability of a court to inpose a split sentence pursuant to Section

99- 19- 84.

SECTION 6. Section 99-19-84, M ssissippi Code of 1972, is
amended as foll ows:

99-19-84. (1) Wienever probation is a part of a sentence
prescribed for an offense for which registration as a sex offender
is required under Title 45, Chapter 33, the court may include as a
condition of probation that the sex offender be placed on
el ectronic nonitoring. The Departnent of Corrections shal
promul gate rul es and regul ations for the inplenentation of
el ectronic nonitoring of sex offenders on probation.

(2) \Wenever punishnent by inprisonnent for a m sdeneanor or

a felony, except for a capital felony, is prescribed for an

of fense for which registration as a sex offender is required under

Title 45, Chapter 33, the court, in its discretion at the tinme of

sentencing, may inpose a split sentence whereby the defendant is

to be placed on electronic nonitoring follow ng rel ease from

incarceration for any termof years or for life.

SECTION 7. The follow ng shall be codified as Section
99- 19- 205, M ssissippi Code of 1972:

99-19-205. Any person who is convicted of a sex offense on

or after July 1, 2006, and who is sentenced to any state or | ocal
correctional facility, placed on probation, given a suspended
sentence or other disposition, and the unlawful activity involved
a victimwho was under sixteen (16) years of age and the offender
was ei ghteen (18) years of age or older, or the offender is
subject to lifetinme registration under Section 45-33-47(2), shal
be sentenced by the court to mandatory el ectronic nonitoring for
life subsequent to the offender's release fromincarceration.

SECTION 8. (1) The Departnent of Public Safety shal

exam ne the collection and di ssem nati on of offender information

within the crimnal justice systemand conmunity and recomrend

H B. No. 924 * HRO3/ R310*
07/ HRO3/ R310
PAGE 5 (CIR\LH)



174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206

strategies and actions that nmay be inplenented to enhance

coordi nati on and cooperation anong the various entities within the
crimnal justice systemw th a cormon goal of public safety. The
departnment shall study:

(a) The collection and di ssem nati on of offender
information, including crimnal history and any other pertinent
matters, to the court, the prosecuting attorney and defense
counsel at first appearance hearings.

(b) The collection and di ssem nati on of offender
information, including crimnal history and any other pertinent
matters, to the court, the prosecuting attorney and defense
counsel at all court appearances subsequent to first appearance.

(c) The collection and di ssem nati on of offender
information, including crimnal history and any other pertinent
matters, to county probation officers or officials.

(d) Any other subject that the departnment deens
relevant to the collection and di ssem nation of offender
information within the crimnal justice systemand conmunity.

(2) The departnment shall submt its findings and
recommendations to the Governor, the President of the Senate, and
t he Speaker of the House of Representatives by Novenber 1, 2007.
The final report shall be filed wwth the Governor, the President
of the Senate, and the Speaker of the House of Representatives.
In addition to the findings and recommendations included in the
final report, the report nmust include a draft of proposed rules
and proposed | egislation for any recommendati ons requiring
proposed rul es and proposed | egi sl ation.

(3) Each state agency shall fully cooperate with the task
force in the performance of its duties.

SECTION 9. The Joint Commttee on Perfornmance Eval uati on and

Expendi ture Review, every three (3) years, shall performa study
of the effectiveness of Mssissippi's sex offender registration
process and comrunity and public notification provisions. As part
H B. No. 924 *HRO3/ R310*
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of determ ning the effectiveness of the registration process, PEER
shall exam ne the current practices of: the Departnent of
Corrections, county probation offices, clerk of courts, court
adm ni strators, county jails and booking facilities, Departnent of
Children and Fam |y Services, judges, district attorneys' offices,
Departnent of Public Safety, and | ocal | aw enforcenent agencies as
they relate to: sharing of offender information regarding
regi stered sex offenders for purposes of fulfilling the
requi renents set forth in the registration | aws; ensuring the nost
accurate, current and conprehensive information is provided in a
tinmely manner to the registry; ensuring the effective supervision
and subsequent nonitoring of sex offenders; and ensuring inforned
deci sions are nmade at each point of the crimnal justice and
registration process. 1In addition to determ ning the
effecti veness of the registration process, the report shall focus
on the question of whether the notification provisions in statute
are sufficient to apprise communities of the presence of sex
of fenders. The report shall exam ne how | ocal | aw enforcenent
agencies collect and dissemnate information in an effort to
notify the public and conmunities of the presence of sex
of fenders. |If the report finds deficiencies in the registration
process, the notification provisions, or both, the report shal
provi de options for correcting those deficiencies and shal
i nclude the projected cost of inplenmenting those options. In
conducting the study, PEER shall consult with interested entities
that nay offer experiences and perspectives unique to this area of
research. The report shall be submtted to the President of the
Senate and the Speaker of the House of Representatives.

SECTI ON 10. Section 45-33-31, M ssissippi Code of 1972, is
amended as foll ows:

45-33-31. (1) Al registrants are required to personally
appear at a Departnent of Public Safety Driver's License Station

to reregister every ninety (90) days. Reregistration includes the
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subm ssion of current information to the departnent and the
verification of registration information, including the street
address and tel ephone nunber of the registrant; nane, street
address and tel ephone nunber of the registrant's enpl oynent al ong
with any other registration information that may need to be
verified and the paynent of any required fees. A person who fails
to reregister as required by this section conmts a violation of
this chapter.

(2) The departnent shall inplenent a systemfor verifying

the addresses of registrants. The system nust be consistent with

the provisions of the federal Jacob Wetterling Act, as anended,

and any other federal standards applicable to such verification or

required to be nmet as a condition for the receipt of federal funds

by the state. County and | ocal |aw enforcenent agencies, in

conjunction with the departnent, shall verify the addresses of

regi strants who are not under the care, custody, control or

supervi sion of the Departnent of Corrections.

SECTI ON 11. Section 45-33-49, M ssissippi Code of 1972, is
anmended as foll ows:

45-33-49. (1) Records maintained pursuant to this chapter
shall be open to | aw enforcenent agencies which shall be
authorized to rel ease rel evant and necessary information regarding
sex offenders to the public.

(2) The identity of a victimof an offense that requires
regi stration under this chapter shall not be rel eased.

(3) A sheriff shall maintain records for registrants of the
county and shall make available to any person upon request the
name, address, place of enploynent, crinme for which convicted,
date and pl ace of conviction of any registrant, and any ot her
i nformati on deened necessary for the protection of the public.
The sheriffs shall be responsible for verifying their respective
registries annually against the departnent's records to ensure

current information is available at both | evel s.
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273 (4) Upon witten request, the departnment may al so provide to
274 any person the name, address, photograph, if avail able, date of
275 phot ograph, place of enploynent, crine for which convicted, date
276 and place of conviction of any registrant, hair, eye col or,

277 height, race, sex and date of birth of any registrant, and any
278 other information deened necessary for the protection of the

279 public. Additionally, the department may utilize an Internet

280 website or other electronic means to release the information.

281 (5) The Departnent of Education, the M ssissippi Private
282 School Association and the Departnment of Health shall notify al
283 schools and licensed day care centers annually regarding the

284 availability upon request of this information.

285 (6) Nothing in this section shall be construed to prevent
286 | aw enforcenent officers fromnotifying nmenbers of the public
287 exposed to danger of any circunstances or individuals that pose a
288 danger under circunstances that are not enunerated in this

289 section.

290 (7) Nothing in this chapter shall be construed to prevent
291 | aw enforcenent officers fromproviding conmunity notification of
292 any circunstances or individuals that pose or could pose a danger
293 under circunstances that are not enunerated in this chapter.

294 (8) The Departnent of Public Safety shall share sex offender

295 information with |local |aw enforcenent agencies in an effort to

296 ensure that sex offenders who fail to respond to address

297 verification attenpts or who otherw se abscond fromregistration

298 are located in a tinely manner. The departnment shall use

299 anal ytical resources to assist |ocal |aw enforcenent agencies to

300 determne the potential whereabouts of any sex offender who fails

301 to respond to address verification attenpts or who ot herw se

302 absconds fromregistration. The departnent shall review and

303 analyze all available information concerning any such offender who

304 fails to respond to address verification attenpts or who ot herw se

305 absconds fromregistration and provide the information to | ocal
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| aw enf orcenent agencies in order to assist the agencies in

| ocati ng and apprehendi ng the sex offender.

(9) The departnent shall provide, through a toll-free

t el ephone nunber, public access to registration infornmation

regardi ng sex offenders and may provide other information reported

to the departnent which is not exenpt from public disclosure.

SECTI ON 12. Section 97-5-23, Mssissippi Code of 1972, is
amended as foll ows:

97-5-23. (1) Any person above the age of eighteen (18)
years, who, for the purpose of gratifying his or her lust, or
i ndul ging his or her depraved licentious sexual desires, shal
handl e, touch or rub with hands or any part of his or her body or
any nenber thereof, any child under the age of sixteen (16) years,
with or wiwthout the child' s consent, or a nentally defective,
mental ly i ncapacitated or physically hel pl ess person as defined in
Section 97-3-97, shall be guilty of a felony and, upon conviction

thereof, shall be as follows: |If the victimis over the age of

twelve (12) years but under the age of sixteen (16) years, the

of fender shall be fined in a sumnot | ess than One Thousand

Dol I ars ($1, 000.00) nor nore than Five Thousand Dol |l ars

($5, 000.00), or be committed to the custody of the State
Department of Corrections not |less than two (2) years nor nore
than fifteen (15) years, or be punished by both such fine and

i nprisonnment, at the discretion of the court; if the victimis

under the age of twelve (12), the offender shall be commtted to

the custody of the State Departnent of Corrections for life

w t hout possibility of probation or parole.

(2) Any person above the age of eighteen (18) years, who,
for the purpose of gratifying his or her lust, or indulging his or
her depraved |icentious sexual desires, shall handle, touch or rub
wi th hands or any part of his or her body or any nenber thereof,

any child younger than hinself or herself who is at |east sixteen

(16) years of age but under the age of eighteen (18) years who is
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not such person's spouse, with or without the child s consent,
when the person occupies a position of trust or authority over the
child shall be guilty of a felony and, upon conviction thereof,
shall be fined in a sumnot | ess than One Thousand Dol | ars
(%1, 000.00) nor nore than Five Thousand Dol |l ars ($5, 000.00), or be
commtted to the custody of the State Departnment of Corrections
not less than two (2) years nor nore than fifteen (15) years, or
be puni shed by both such fine and inprisonnent, at the discretion
of the court. A person in a position of trust or authority over a
child includes without limtation a child' s teacher, counselor,
physi ci an, psychiatrist, psychol ogist, mnister, priest, physical
therapist, chiropractor, |egal guardian, parent, stepparent, aunt,
uncl e, scout | eader or coach.

(3) Upon a second conviction for an offense under this

section when the offense is subject to inprisonnent of |ess than

life in prison without parole, the person so convicted shall be

puni shed by commtnent to the State Departnment of Corrections for

atermnot to exceed thirty (30) years, which sentence shall be

nei t her suspended nor reduced.

SECTI ON 13. Section 99-19-101, M ssissippi Code of 1972, is
anmended as foll ows:

99-19-101. (1) Upon conviction or adjudication of guilt of
a defendant of capital nurder or other capital offense, the court
shal | conduct a separate sentencing proceeding to determ ne
whet her the defendant shoul d be sentenced to death, life
i nprisonment without eligibility for parole, or life inprisonnment.
The proceedi ng shall be conducted by the trial judge before the
trial jury as soon as practicable. [If, through inpossibility or
inability, the trial jury is unable to reconvene for a hearing on
the issue of penalty, having determ ned the guilt of the accused,
the trial judge may summon a jury to determ ne the issue of the
inposition of the penalty. |If the trial jury has been waived, or

if the defendant pleaded guilty, the sentencing proceedi ng shal
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be conducted before a jury inpaneled for that purpose or may be
conducted before the trial judge sitting without a jury if both
the State of M ssissippi and the defendant agree thereto in
witing. |In the proceeding, evidence may be presented as to any
matter that the court deens relevant to sentence, and shal
include matters relating to any of the aggravating or mtigating
ci rcunstances. However, this subsection shall not be construed to
aut hori ze the introduction of any evidence secured in violation of
the Constitution of the United States or of the State of
M ssi ssippi. The state and the defendant and/or his counsel shall
be permtted to present argunents for or against the sentence of
deat h.
(2) After hearing all the evidence, the jury shal

deliberate on the following matters:

(a) \Whether sufficient factors exist as enunerated in
subsection (7) of this section;

(b) \VWhether sufficient aggravating circunstances exi st
as enunerated in subsection (5) of this section;

(c) Wether sufficient mtigating circunstances exi st
as enunerated in subsection (6) of this section, which outweigh
t he aggravating circunstances found to exist; and

(d) Based on these considerations, whether the
def endant shoul d be sentenced to life inprisonnent, life
i nprisonnment without eligibility for parole, or death.

(3) For the jury to inpose a sentence of death, it nust

unani nously find in witing the foll ow ng:

(a) That sufficient factors exist as enunerated in
subsection (7) of this section;

(b) That sufficient aggravating circunmstances exi st as
enunerated in subsection (5) of this section; and

(c) That there are insufficient mtigating
ci rcunst ances, as enunerated in subsection (6), to outweigh the

aggravating circunstances.
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In each case in which the jury inposes the death sentence,
the determnation of the jury shall be supported by specific
witten findings of fact based upon the circunstances in
subsections (5) and (6) of this section and upon the records of
the trial and the sentencing proceedings. |If, after the trial of
the penalty phase, the jury does not make the findings requiring
the death sentence or life inprisonnment without eligibility for
parole, or is unable to reach a decision, the court shall inpose a
sentence of life inprisonnent.

(4) The judgnent of conviction and sentence of death shal
be subject to automatic review by the Suprene Court of M ssissipp
within sixty (60) days after certification by the sentencing court
of entire record, unless the tinme is extended for an additi onal
period by the Suprene Court for good cause shown. Such review by
the Supreme Court shall have priority over all other cases and
shall be heard in accordance with rules pronul gated by the Suprene
Court.

(5) Aggravating circunstances shall be |limted to the
fol | ow ng:

(a) The capital offense was conmtted by a person under
sentence of inprisonnment.

(b) The defendant was previously convicted of another
capital offense or of a felony involving the use or threat of
vi ol ence to the person.

(c) The defendant knowi ngly created a great risk of
death to many persons.

(d) The capital offense was conmtted while the
def endant was engaged, or was an acconplice, in the comm ssion of,
or an attenpt to commt, or flight after commtting or attenpting
to conmt, any robbery, rape, arson, burglary, kidnapping,
aircraft piracy, sexual battery, unnatural intercourse with any
child under the age of twelve (12), or nonconsensual unnatural

intercourse with manki nd, or felonious abuse and/or battery of a
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438 child in violation of subsection (2) of Section 97-5-39,

439 M ssissippi Code of 1972, or the unlawful use or detonation of a
440 bonb or expl osive device.

441 (e) The capital offense was conmtted for the purpose
442 of avoiding or preventing a |lawful arrest or effecting an escape

443 from cust ody.

444 (f) The capital offense was conmtted for pecuniary
445 gain.
446 (g) The capital offense was conmtted to di srupt or

447 hinder the | awful exercise of any governnmental function or the
448 enforcenent of | aws.

449 (h) The capital offense was especially heinous,

450 atrocious or cruel.

451 (i) The capital offense was conmtted by a person

452 previously convicted of one or nore of the foll ow ng of fenses:

453 (i) Section 97-3-65 relating to rape;

454 (i1) Section 97-3-71 relating to rape and assault

455 wth intent to ravish

456 (i) Section 97-3-95 relating to sexual battery;

457 (iv) Subsection (1) or (2) of Section 97-5-33

458 relating to the exploitation of children;

459 (v) Section 97-5-41 relating to the carnal

460 know edge of a stepchild, adopted child or child of a cohabiting

461 partner; or

462 (vi) Any conviction for violation of a simlar |aw

463 of another jurisdiction or designation as a sexual predator in

464 anot her jurisdiction.

465 (6) Mtigating circunstances shall be the foll ow ng:

466 (a) The defendant has no significant history of prior
467 crimnal activity.

468 (b) The offense was commtted while the defendant was

469 under the influence of extrene nental or enotional disturbance.
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470 (c) The victimwas a participant in the defendant's
471 conduct or consented to the act.

472 (d) The defendant was an acconplice in the capital
473 offense commtted by another person and his participation was
474 relatively mnor.

475 (e) The defendant acted under extrenme duress or under
476 the substantial dom nation of another person.

477 (f) The capacity of the defendant to appreciate the
478 crimnality of his conduct or to conformhis conduct to the

479 requirenents of |aw was substantially inpaired.

480 (g) The age of the defendant at the tine of the crine.
481 (7) In order to return and i npose a sentence of death the

482 jury must nmake a witten finding of one or nore of the follow ng:

483 (a) The defendant actually kill ed;

484 (b) The defendant attenpted to kill;

485 (c) The defendant intended that a killing take pl ace;
486 (d) The defendant contenplated that |ethal force would

487 be enpl oyed.

488 SECTI ON 14. Section 97-3-65, Mssissippi Code of 1972, is
489 anended as foll ows:

490 97-3-65. (1) The crime of statutory rape is commtted when:
491 (a) Any person seventeen (17) years of age or ol der has
492 sexual intercourse with a child who:

493 (i) |Is at least fourteen (14) but under sixteen
494 (16) years of age;

495 (i) Is thirty-six (36) or nore nonths younger
496 than the person; and

497 (tit) Is not the person's spouse; or

498 (b) A person of any age has sexual intercourse with a
499 child who:

500 (i) Is under the age of fourteen (14) years;

501 (i) Is twenty-four (24) or nore nonths younger

502 than the person; and
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503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535

(ti1) Is not the person's spouse.
(2) Neither the victims consent nor the victims |ack of
chastity is a defense to a charge of statutory rape.
(3) Upon conviction for statutory rape, the defendant shal
be sentenced as foll ows:

(a) If eighteen (18) years of age or older, but under
twenty-one (21) years of age, and convicted under subsection
(1)(a) of this section, to inprisonment for not nore than five (5)
years in the State Penitentiary or a fine of not nore than Five
Thousand Dol | ars ($5, 000.00), or both;

(b) If twenty-one (21) years of age or ol der and
convi cted under subsection (1)(a) of this section, to inprisonnment
of not nore than thirty (30) years in the State Penitentiary or a
fine of not nore than Ten Thousand Dol |l ars ($10, 000. 00), or both,
for the first offense, and not nore than forty (40) years in the
State Penitentiary for each subsequent offense;

(c) If eighteen (18) years of age or ol der and
convi cted under subsection (1)(b) of this section, to death or

inprisonnment for life in the State Penitentiary if the jury cannot

unani nously agree on a penalty of death;

(d) If thirteen (13) years of age or ol der but under
ei ghteen (18) years of age and convicted under subsection (1)(a)
or (1)(b) of this section, such inprisonnent, fine or other
sentence as the court, in its discretion, nmay determ ne.

(4) (a) Every person who shall have forcible sexua
intercourse with any person, or who shall have sexual intercourse
not constituting forcible sexual intercourse or statutory rape
w th any person w thout that person's consent by adm nistering to
such person any substance or |iquid which shall produce such
stupor or such inbecility of mnd or weakness of body as to
prevent effectual resistance, upon conviction, shall be inprisoned
for life in the State Penitentiary if the jury by its verdict so

prescribes; and in cases where the jury fails to fix the penalty
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536
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at life inprisonnment, the court shall fix the penalty at
inprisonnment in the State Penitentiary for any termas the court,

inits discretion, nmay determ ne, but not |ess than twenty (20)

years.

(b) This subsection (4) shall apply whether the
perpetrator is married to the victimor not.

(5 In all cases where a victimis under the age of sixteen
(16) years, it shall not be necessary to prove penetration where
it is shown the genitals, anus or perineumof the child have been
| acerated or torn in the attenpt to have sexual intercourse with
t he child.

(6) For the purposes of this section, "sexual intercourse”
shall nmean a joining of the sexual organs of a nmale and fenale
human being in which the penis of the male is inserted into the
vagi na of the female.

SECTI ON 15. Section 97-3-101, M ssissippi Code of 1972, is
amended as foll ows:

97-3-101. (1) Every person who shall be convicted of sexual
battery under Section 97-3-95(1)(a), (b) or (2) shall be
inprisoned in the State Penitentiary for a period of not nore than
thirty (30) years, and for a second or subsequent such offense
shall be inprisoned in the Penitentiary for not nore than forty
(40) vyears.

(2) (a) Every person who shall be convicted of sexual
battery under Section 97-3-95(1)(c) who is at |east eighteen (18)
but under twenty-one (21) years of age shall be inprisoned for not
nore than five (5) years in the State Penitentiary or fined not
nore than Five Thousand Dol |l ars ($5, 000.00), or both;

(b) Every person who shall be convicted of sexua
battery under Section 97-3-95(1)(c) who is twenty-one (21) years
of age or older shall be inprisoned not nore than thirty (30)
years in the State Penitentiary or fined not nore than Ten

Thousand Dol | ars ($10, 000.00), or both, for the first offense, and
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not nore than forty (40) years in the State Penitentiary for each
subsequent of fense.

(3) Every person who shall be convicted of sexual battery
under Section 97-3-95(1)(d) who is eighteen (18) years of age or

ol der shall be sentenced to death or shall be inprisoned for life

inthe State Penitentiary if the jury cannot unani nously agree on

a penalty of death.

(4) Every person who shall be convicted of sexual battery
who is thirteen (13) years of age or ol der but under eighteen (18)
years of age shall be sentenced to such inprisonnent, fine or
ot her sentence as the court, in its discretion, may determ ne.
SECTION 16. This act shall take effect and be in force from
and after July 1, 2007.
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