M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Representatives MI|es, Rotenberry To: Transportation

HOUSE BI LL NO. 844
(As Sent to Governor)

AN ACT TO CREATE THE M SSI SSI PPl VEHI CLE PROTECTI ON PRODUCT
ACT; TO DEFI NE CERTAIN TERM5 FOR THE PURPOSE OF THI S ACT; TO
PROVI DE THAT VEH CLE PROTECTI ON DEVI CE, SYSTEM OR SERVI CE THAT | S
SOLD IN TH'S STATE WTH A WARRANTY MJST MEET CERTAI N REQUI REMENTS
PRESCRI BED BY THI S ACT; TO PROVI DE THAT VEH CLE PROTECTI ON
WARRANTI ES ARE NOT CONTRACTS OF | NSURANCE AND ARE EXEMPT FROM THE
LAW REGULATI NG | NSURANCE; TO REQUI RE WARRANTORS OF VEHI CLE
PROTECTI ON PRODUCTS TO REA STER W TH THE MOTOR VEHI CLE COWM SSI ON,
TO REQUI RE CERTAI N FI NANCI AL RESPONSI BI LI TY OR WARRANTY
REI MBURSEMENTS TO BE MAI NTAI NED BY A WARRANTOR;, TO REQUI RE
WARRANTCORS TO DI SCLOSE CERTAI N | NFORVATI ON TO THE WARRANTY HOLDER;
TO PRCHI BI T CERTAI N ACTS OF WARRANTORS; TO REQUI RE WARRANTORS TO
RETAI N AN ACCURATE RECORD OF ACCOUNTS, BOOKS AND RECORDS
CONCERNI NG TRANSACTI ONS REGULATED BY THI' S ACT; TO AUTHORI ZE THE
MOTOR VEH CLE COW SSI ON TO ESTABLI SH CERTAI N ADM NI STRATI VE
SANCTI ONS AND | MPCSE PENALTI ES FOR VI OLATIONS OF THI S ACT; TO
AUTHORI ZE THE MOTOR VEH CLE COWM SSI ON TO ADOPT RULES AND
REGULATI ONS RELATI NG TO THE | MPLEMENTATI ON OF THI S ACT; AND FOR
RELATED PURPCSES

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. This act shall be known and nay be cited as the

"M ssi ssippi Vehicle Protection Product Act.”

SECTION 2. As used in this section:

(a) "Administrator"” nmeans a third party other than the
warrantor who is designated by the warrantor to be responsible for
the adm ni stration of vehicle protection product warranti es.

(b) "Modtor Vehicle Conm ssion" nmeans the M ssissipp
Mot or Vehi cl e Commi ssi on.

(c) "Incidental costs" means expenses specified in the
warranty incurred by the warranty holder related to the failure of
the vehicle protection product to performas provided in the
warranty. Incidental costs may include, without limtation,

i nsurance policy deductibles, rental vehicle charges, the
di fference between the actual value of the stolen vehicle at the

time of theft and the cost of a replacenent vehicle, sales taxes,
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regi stration fees, transaction fees and nechani cal inspection
f ees.

(d) (i) "Vehicle protection product” nmeans a vehicle

protection device, systemor service that:

1. Is installed on or applied to a vehicle;

2. |Is designed to prevent | oss or danage to a
vehicle froma specific cause; and

3. Includes a witten warranty.

(i1i) Any product offered without a warranty shal
not be considered a vehicle protection product and shall not be
covered by the provisions of this act.

(e) The term"vehicle protection device, system or
service" shall include, without limtation, alarm systens, body
part marki ng products, steering |ocks, w ndow etch products, pedal
and ignition |locks, fuel and ignition kill sw tches and
el ectronic, radio and satellite tracking devices.

(f) "Vehicle protection product warranty" or "warranty"
neans a witten agreenent by a warrantor that provides that if the
vehi cl e protection product fails to prevent |oss or danmage to a
vehicle froma specific cause, then the warranty hol der shall be
paid specified incidental costs by the warrantor as a result of
the failure of the vehicle protection product to perform pursuant
to the terns of the warranty.

(g) "Vehicle protection product warrantor" or
"warrantor" neans a person who is contractually obligated to the
warranty hol der under the ternms of the vehicle protection product
warranty agreenment. "Warrantor" does not include an authorized
i nsurer.

(h) "Warranty hol der" neans the person who purchases a
vehi cl e protection product or who is a permtted transferee.

(1) "Warranty reinbursenment insurance policy" neans a
policy of insurance that is issued to the vehicle protection

product warrantor to provide rei nbursenment to the warrantor or to
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pay on behal f of the warrantor all covered contractual obligations
incurred by the warrantor under the terns and conditions of the

i nsured vehicle protection product warranties sold by the
war r ant or.

SECTION 3. (1) No vehicle protection product may be sold or

offered for sale in this state unless the seller, warrantor and
adm nistrator, if any, conply with the provisions of this act.

(2) A vehicle protection product warranty provi ded or sold
in conpliance with this act is not a contract of insurance.

(3) Warranties, indemity agreenents and guarantees that are
not provided as a part of a vehicle protection product are not
subject to the provisions of this act.

SECTION 4. (1) A person may not operate as a warrantor or

represent to the public that the person is a warrantor unless the
person is registered with the Mdtor Vehicle Conm ssion on a form
prescribed by the Mdtor Vehicle Conmm ssion.

(2) Warrantor registration records shall be filed annually
and shall be updated by the warrantor within thirty (30) days of
any change. The registration records shall contain the foll ow ng
i nformation:

(a) The warrantor's nanme, any other names under which
the warrantor does business in the state, principal office address
and t el ephone nunber;

(b) The nanes of the warrantor's executive officer or
officers directly responsible for the warrantor's vehicle
protection product business;

(c) The nane, address and tel ephone nunber of any
adm ni strators designated by the warrantor to be responsible for
the adm ni stration of vehicle protection product warranties in
this state;

(d) A copy of the warranty rei nbursenent insurance
policy or policies or other financial information required by

Section 6 bel ow
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(e) A copy of each warranty the warrantor proposes to
use in this state; and

(f) A statenent indicating under which provision of
Section 5 of this act that the warrantor qualifies to do business
inthis state as a warrantor.

(3) The Motor Vehicle Conm ssion may charge each regi strant
a reasonable fee to offset the cost of processing the registration
and mai ntaining the records. Such fee shall be set by the Mtor
Vehi cl e Commi ssion in an anbunt not to exceed the anount necessary
to defray the Mdtor Vehicle Conm ssion's expenses in admnistering
this act.

(4) If aregistrant fails to register by the renewal
deadl i ne, the Modtor Vehicle Comm ssion shall give the registrant
witten notice of the failure and the registrant wll have thirty
(30) days to conplete the renewal of the registration before the
registration is revoked. Revocation for failure to renew a
regi stration does not require any additional notice or a hearing.

(5 An admi nistrator or person who sells or solicits a sale
of a vehicle protection product but who is not a warrantor shal
not be required to register as a warrantor or be |icensed under
the insurance laws of this state to sell vehicle protection
pr oducts.

SECTION 5. (1) No vehicle protection product shall be sold

or offered for sale in this state unless the vehicle protection
product warrantor can prove financial solvency as provided under
subsection (2) of this section or is insured under a warranty
i nsurance policy neeting the followng conditions in order to
ensure adequat e perfornmance under the warranty:

(a) The warranty reinbursenent insurance policy is
i ssued by an insurer authorized to do business in this state and
provides that the insurer wll pay to, or on behalf of, the
warrant or one hundred percent (100% of all suns that the

warrantor is legally obligated to pay according to the warrantor's
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contractual obligations under the warrantor's vehicle protection
product warranty;

(b) A true and correct copy of the warranty
rei mbursenent insurance policy has been filed with the Mtor
Vehi cl e Commi ssion by the warrantor; and

(c) The policy contains the provisions required by
Section 6 of this act.

(2) As an alternative to warranty rei nbursenent insurance
under subsection (1) of this section, the vehicle's protection
warrantor or its parent conpany nust:

(a) Miintain a net worth of stockhol ders' equity of
Fifty MIlion Dollars ($50, 000, 000.00); and

(b) Provide the Mtor Vehicle Conm ssion with a copy of
the warrantor's or the warrantor's parent conpany's nost recent
Form 10-K or Form 20-F filed with the Securities Exchange
Commi ssion within the | ast cal endar year or, if the warrantor does
not file with the Securities Exchange Comm ssion, a copy of the
warrantor's or the warrantor's parent conpany's audited financi al
statenents that shows a net worth of the warrantor or its parent
conpany of at least Fifty MIlion Dollars ($50,000,000.00). If
the warrantor's parent conmpany's Form 10-K, Form 20-F or audited
financial statenents are filed to neet the warrantor's financi al
stability requirenent, then the parent conpany shall agree to
guarantee the obligations of the warrantor relating to the
warranties issued by the warrantor in this state. The audited
financial statenents filed pursuant to this subsection shall be
exenpt from public disclosure under the M ssissippi Public Records
Act of 1983.

SECTION 6. No warranty reinbursenent insurance policy shal

be issued, sold or offered for sale in this state unless the
policy neets the follow ng conditions:
(a) The policy states that the issuer of the policy

wi |l reinburse or pay on behalf of the vehicle protection product
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warrantor all covered suns which the warrantor is legally
obligated to pay, or will provide all service that the warrantor
is legally obligated to performaccording to the warrantor's
contractual obligations under the provisions of the insured
warranties sold by the warrantor;

(b) The policy states that in the event that paynent
due under the terns of the warranty is not provided by the
warrantor within sixty (60) days after proof of |oss has been
filed according to the terns of the warranty by the warranty
hol der, the warranty holder may file directly with the warranty
rei mbursenment insurance conpany for reinbursenent;

(c) The policy provides that a warranty rei nbursenent
i nsurance conpany that insures a warranty shall be deened to have
recei ved paynent of the premumif the warranty hol der paid for
the vehicle protection product and the insurer's liability under
the policy shall not be reduced or relieved by a failure of the
warrantor, for any reason, to report the issuance of a warranty to
the insurer; and

(d) The policy has the follow ng provisions regarding
cancel l ation of the policy:

(1) The issuer of a reinbursenent insurance policy
shall not cancel such policy until a notice of cancellation in
witing has been mailed or delivered to the Motor Vehicle
Conmi ssi on and each insured warrantor;

(1i) The cancellation of a reinbursenent insurance
policy shall not reduce the issuer's responsibility for vehicle
protection products sold prior to the date of cancellation; and

(tii) In the event an insurer cancels a policy
that a warrantor has filed with the Mdtor Vehicle Conm ssion, the
warrantor shall do either of the foll ow ng:

1. File a copy of a new policy wth the Mtor

Vehi cl e Comm ssion, before the termnation of the prior policy,
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200 provided that there is no |l apse in coverage follow ng the

201 termnation of the prior policy; or

202 2. Discontinue acting as a warrantor as of
203 the termnation date of the policy until a new policy becones
204 effective and is accepted by the Mtor Vehicle Comm ssion.

205 SECTION 7. (1) Every vehicle protection product warranty

206 shall be witten in clear, understandabl e | anguage and shall be
207 printed or typed in an easy-to-read point size and font and shal
208 not be sold or offered for sale in the state unless the warranty:
209 (a) Contains a disclosure that reads substantially as
210 follows: "This agreenent is a product warranty and i s not

211 insurance.";

212 (b) Identifies the warrantor, the admnistrator (if
213 any), the seller and the warranty hol der;

214 (c) Sets forth the procedure for making a claim

215 including a tel ephone nunber;

216 (d) Sets forth the total purchase price and the terns
217 under which it is to be paid, however, the purchase price is not
218 required to be preprinted on the vehicle protection product

219 warranty and may be negotiated with the consuner at the tinme of
220 sale;

221 (e) Sets forth any terns, restrictions or conditions
222 governing transferability of the warranty, if any;

223 (f) Conspicuously sets forth all of the obligations and
224 duties of the warranty holder such as the duty to protect against
225 any further danmage to the vehicle, the obligation to notify the
226 warrantor in advance of any repair or other simlar requirenents,
227 i f any;

228 (g) Conspicuously states the existence of a deductible
229 anount, if any;

230 (h) Specifies the paynents or performance to be

231 provided under the warranty including paynents for incidental
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costs, the manner of calculation or determ nation of paynents or
performance and any limtations, exceptions or exclusions;

(i) Sets forth the conditions on which substitution
will be allowed;

(j) Conspicuously states that the obligations of the
warrantor to the warranty holder are insured under a warranty
rei mbursenment insurance policy;

(k) Conspicuously states that, in the event a warranty
hol der nust make a cl ai m agai nst a party other than the warranty
rei mbursenent insurance policy issuer, the warranty hol der is
entitled to make a direct claimagainst the insurer upon the
failure of the warrantor to pay any claimor neet any obligation
under the ternms of the warranty within sixty (60) days after proof
of loss has been filed with the warrantor; and

(I') Conspicuously states the name and address of the
i ssuer of the warranty reinbursenent insurance policy. This
i nformati on need not be preprinted on the warranty form but nmay be
stanped on the warranty.

(2) At the tinme of sale, the seller or warrantor shal
provide to the purchaser

(a) A copy of the vehicle protection product warranty;
or

(b) A receipt or other witten evidence of the purchase
of the vehicle protection product and a copy of the warranty
within thirty (30) days of the date of purchase.

SECTION 8. (1) No vehicle protection product may be sold or

offered for sale in this state unless the vehicle protection
product warranty clearly states the terns and conditions governing
the cancellation of the sale and warranty, if any.

(2) The warrantor may only cancel the warranty if the
warranty hol der does any of the foll ow ng:

(a) Fails to pay for the vehicle protection product;
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(b) Makes a material m srepresentation to the seller or
war r ant or;

(c) Commts fraud; or

(d) Substantially breaches the warranty hol der's duties
under the warranty.

(3) A warrantor canceling a warranty shall mail witten
notice of cancellation to the warranty hol der at the | ast address
of the warranty holder in the warrantor's records at least thirty
(30) days prior to the effective date of the cancellation. The
notice shall state the effective date of the cancellation and the
reason for the cancellation

SECTION 9. (1) Unless licensed as an insurance conpany, a

vehi cl e protection product warrantor shall not use in its nane,

contracts or literature the words "insurance," "casualty,"
"surety," "nmutual" or any other word that is descriptive of the

i nsurance, casualty or surety business, or that is deceptively
simlar to the nane or description of any insurance or surety
corporation or any other vehicle protection product warrantor. A
warrantor may use the term"guaranty” or a simlar word in the
warrantor's nane.

(2) A vehicle protection product warrantor shall not make,
permt or cause any false or msleading statenents, either oral or
witten, in connection with the sale, offer to sell or
advertisenment of a vehicle protection product.

(3) A vehicle protection product warrantor shall not permt
or cause the om ssion of any material statement in connection with
the sale, offer to sell or advertisement of a vehicle protection
pr oduct .

(4) A vehicle protection product warrantor shall not make,
permt or cause any false or msleading statenents, either oral or
written, about the performance required or paynents that nay be

avai |l abl e under the vehicle protection product warranty.
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(5) A vehicle protection product warrantor shall not neke,
permt or cause any statenent or practice that has the effect of
creating or maintaining a fraud.

(6) A vehicle protection product seller or warrantor may not
require as a condition of sale or financing that a retai
purchaser of a notor vehicle purchase a vehicle protection product
that is not installed on the notor vehicle at the tine of sale.

SECTION 10. (1) Al vehicle protection product warrantors

shal | keep accurate accounts, books and records concerning
transactions regul ated under this chapter.

(2) A vehicle protection product warrantor's accounts, books
and records shall include:

(a) Copies of all vehicle protection product
warranties;
(b) The nane and address of each warranty hol der; and
(c) The dates, amounts and descri ptions of al
recei pts, clainms and expenditures.

(3) A vehicle protection product warrantor shall retain al
requi red accounts, books and records pertaining to each warranty
hol der for at least two (2) years after the specified period of
coverage has expired. A warrantor discontinuing business in the
state shall maintain its records until it furnishes the Mdtor
Vehi cl e Comm ssion satisfactory proof that it has discharged al
obligations to warranty holders in this state.

(4) Vehicle protection product warrantors shall nake al
accounts, books and records concerning transactions regul ated
under this act available to the Mdtor Vehicle Comm ssion for the
pur pose of exam nati on.

SECTION 11. (1) (a) The Mtor Vehicle Comm ssion may

conduct exam nations of warrantors, adm nistrators or other
persons to enforce this act and protect warranty holders in this
state. Upon request of the Mdtor Vehicle Conm ssion, a warrantor

shall make available to the Mtor Vehicle Conmm ssion all accounts,
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329 books and records concerning vehicle protection products sold by
330 the warrantor that are necessary to enable the Mdtor Vehicle

331 Commi ssion to reasonably determ ne conpliance or nonconpliance
332 wth this act.

333 (b) Any person or entity exam ned shall pay any and al
334 appropriate and reasonable costs incurred by the Mdtor Vehicle
335 Commi ssion during the exam nation, including, but not limted to,
336 the conpensation of such experts, actuaries, exam ners or other
337 persons as may be contracted for by the Mtor Vehicle Comm ssion
338 or the Mdtor Vehicle Conm ssion's designated appointee for the
339 purpose of assisting in the examnation. Such conpensation shal
340 Dbe fixed at a reasonabl e anmobunt commensurate with usua

341 conpensation for like services and shall be contracted for in

342 accordance wth applicable state contracting procedures, if

343 applicable.

344 (2) The Motor Vehicle Conm ssion nmay take action that is
345 necessary or appropriate to enforce the provisions of this act and
346 the Mdtor Vehicle Comm ssion's rules and orders and to protect
347 warranty holders in this state. |If a person or entity violates
348 this act and the Mdtor Vehicle Conm ssion reasonably believes such
349 violation threatens to cause irreparable loss or injury to the
350 property or business of any person or conpany located in this

351 state, the Mdtor Vehicle Comm ssion may:

352 (a) Issue an order directed to that warrantor to cease
353 and desist fromengaging in further acts, practices or

354 transactions that are causing the conduct;

355 (b) Issue an order prohibiting that warrantor from
356 selling or offering for sale vehicle protection products in

357 violation of this act;

358 (c) Issue an order inposing a civil penalty on that
359 warrantor; or

360 (d) Issue any conbi nation of paragraphs (a) through (c)

361 of this subsection, as applicable.
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(3) The Modtor Vehicle Comm ssion may bring an action in any
court of conpetent jurisdiction for an injunction or other
appropriate relief to enjoin threatened or existing violations of
this act or of the Motor Vehicle Comm ssion's orders or rules. An
action filed under this section also may seek restitution on
behal f of persons aggrieved by a violation of this act or orders
or rule of the Mdtor Vehicle Comm ssion.

(4) A person or entity who is found to have violated this
act or orders or rules of the Mdtor Vehicle Conm ssion may be
ordered to pay to the Mdtor Vehicle Conm ssion a civil penalty in
an anount, determ ned by the Mtor Vehicle Comm ssion, of not nore
than Five Hundred Dol lars ($500.00) per violation and not nore
t han Ten Thousand Dol | ars ($10,000.00) in the aggregate for al
violations of a simlar nature. For purposes of this section,
violations shall be of a simlar nature if the violation consists
of the same or simlar course of conduct, action or practice,
irrespective of the nunber of tinmes the conduct, action or
practice is determned to be a violation of this act.

SECTION 12. (1) Any warrantor doing business in this state

in accordance with this act shall be deened to have appointed the
Mot or Vehicle Comm ssion its true and | awful attorney upon whom
may be served all |awful process in any action or proceeding
against it.

(2) Any warrantor doing business in this state, operating
W thout the authority provided by this act, shall be deened to
have appoi nted the Secretary of State to be its true and | awf ul
attorney upon whom nmay be served all |awful process in any action
or proceedi ng against it.

SECTION 13. The Mdtor Vehicle Comm ssion may adopt rules and

regul ations to establish procedures for inplenenting the
provisions of this act as are necessary. Such rules and
regul ations shall include disclosures for the benefit of the

warranty hol der, record keeping requirenents, registration fees,
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penal ties and procedures for public conplaints. Such rules and
regul ations shall also include the conditions under which surplus
lines insurers may be rejected for the purpose of underwiting
vehi cl e protection product warranty agreenents.

SECTION 14. This act applies to all vehicle protection

products sold or offered for sale on or after July 1, 2007. The
failure of any person to conply with this act before July 1, 2007,
shall not be admi ssible in any court proceeding, adm nistrative
proceedi ng, arbitration or alternative dispute resol ution
proceedi ng and may not otherw se be used to prove that the action
of any person or the affected vehicle protection product was

unl awf ul or ot herw se i nproper.

SECTI ON 15. The adoption of this act does not inply that a
vehi cl e protection product warranty constituted insurance prior to
the effective date of this act.

SECTION 16. This act shall take effect and be in force from
and after July 1, 2007.

H B. No. 844 *HR40/ R941SG*
07/ HR40/ R941SG ST: Vehicle Protection Product Act; create.
PAGE 13 (JVB\ BD)



