M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2005

By:

Representatives Lott, Aldridge, Baker To: Public Health and Human

(8th), Barnett, Beckett, Bounds, Carlton, Services
Davi s, Formby, Gunn, Hamlton (6th),

Mast erson, Mayhall, M ns, Moore, N chol son,

Stapl es, Stevens, Turner, Wells-Smth

OCO~NOUITRAWNE

HOUSE BI LL NO. 1165

AN ACT TO CREATE NEW SECTI ON 43-15-301, M SSI SSI PPl CODE OF
1972, TO ENACT DEFI NI TIONS; TO CREATE NEW SECTI ON 43-15- 303,
M SSI SSI PPl CODE OF 1972, TO PROH BI' T EMPLOYERS OFFERI NG A CHI LD
CARE SERVI CE FROM UTI LI ZI NG SEX OFFENDERS AS EMPLOYEES OR
VOLUNTEERS, AND TO PROVI DE PENALTI ES THEREFOR;, TO CREATE NEW
SECTI ON 43-15-305, M SSI SSI PPI CODE OF 1972, TO PROHI BI T SEX
OFFENDERS FROM OMNI NG OR OPERATI NG A CHI LD CARE SERVI CE, AND TO
PROVI DE PENALTI ES FOR VI OLATI ONS; TO CREATE NEW SECTI ON 43- 15- 307,
M SSI SSI PPl CODE OF 1972, TO PROH BI' T A SEX OFFENDER FROM WORKI NG
FOR OR VOLUNTEERI NG AT A CH LD CARE SERVI CE, AND TO PROVI DE
PENALTI ES FOR VI OLATI ONS; TO AMEND SECTI ONS 43-20-8, 45-33-33,
45-33-35 and 45-33-41, M SSISSI PPI CODE OF 1972, TO CONFORM TO
REPEAL SECTI ON 45-33-32, M SSI SSI PPI CODE OF 1972, WH CH REQUI RES
SEX OFFENDERS TO NOTI FY VOLUNTEER ORGANI ZATI ONS TO WHI CH THEY MNAY
VOLUNTEER OF SUCH OFFENDER STATUS; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. The followi ng shall be codified as Section

43- 15- 301, M ssissippi Code of 1972:
43-15-301. As used in this act, the foll owi ng words and

phrases shall have the neani ngs ascri bed herein unless the context
clearly indicates otherw se:
(a) (i) "Child care service" neans any school
busi ness or volunteer service that is:
1. Licensed by the state to performchild
care; or
2. lnvolves the care, instruction or guidance
of mnor children where a fee is charged for the care,
i nstruction, guidance or participation of a child in the program
or activity offered by the school, business or service; or
(ii) Any public school.
(b) "Child care service enployer” means every person
firm association, partnership, or corporation offering or

conducting a child care service.
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(c) "Applicant" nmeans any person who i s being
consi dered for enploynent or as a volunteer by a child care
servi ce enpl oyer.
(d) "Convicted" neans an adjudication of guilt, an
adj udi cation that the applicant is physically or nentally
i nconpetent, an adjudication that the applicant is not guilty by
reason of insanity, or a plea of nolo contendere.
(e) "Sex offense"” shall have the neaning ascribed in
Section 45-33-23.
SECTION 2. The follow ng shall be codified as Section
43-15-303, M ssissippi Code of 1972:
43-15-303. (1) A child care service enployer offering or

conducting a child care service:

(a) Shall not enploy or permit to volunteer an
applicant who is listed on the sex offender registry as a sex
of fender under Section 45-33-25; and

(b) Shall not know ngly enploy or permt to volunteer
an applicant who has been convicted of a sex offense.

(2) (a) A child care service enployer who violates this
section is guilty of a m sdeneanor, and upon conviction shall be
fined not nore than Twenty-five Thousand Dol |l ars ($25, 000. 00),

i nprisoned for a period not to exceed six (6) nonths, or both.

(b) An enployer who obtains an official report fromthe
M ssi ssi ppi Justice Information Center that the applicant is not
regi stered as a sex offender shall not be guilty of a violation of
this section, absent the enployer's actual know edge that the
applicant is a sex offender.

SECTION 3. The follow ng shall be codified as Section
43-15-305, M ssissippi Code of 1972:

43-15-305. A person required to register as a sex offender

under Section 45-33-25 may not own or operate a child care
service. Any person who is required to register as a sex offender
under Section 45-33-25 who knowi ngly owns or operates a child care
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service is guilty of a felony, and upon conviction shall be
i nprisoned in the custody of the Departnent of Corrections for a
period not to exceed five (5) years.

SECTION 4. The follow ng shall be codified as Section
43-15-307, M ssissippi Code of 1972:

43-15-307. (1) A person required to register as a sex

of f ender under Section 45-33-25 nmay not be enpl oyed by or
volunteer at a child care service. Any person who is required to
regi ster as a sex offender under Section 45-33-25 who know ngly
undert akes enpl oynent or volunteer service with a child care
service is guilty of a felony, and upon conviction shall be

i nprisoned in the custody of the Departnent of Corrections for a
period not to exceed five (5) years.

(2) Any person who knowingly fails to informa child care
servi ce enployer of a prior conviction of a sex offense when
appl ying or volunteering for any child care service, or who
applies for enploynent or as a volunteer for any child care
service, knowi ng that the person is required to register as a sex
of fender under Section 45-33-25, shall be guilty of a felony, and
upon conviction shall be inprisoned in the custody of the
Departnent of Corrections for a period not to exceed five (5)
years.

SECTION 5. Section 43-20-8, M ssissippi Code of 1972, is
amended as foll ows:

43-20-8. (1) The licensing agency shall have powers and
duties as set forth below, in addition to other duties prescribed
under this chapter:

(a) Promulgate rules and regul ati ons concerning the
|l icensing and regul ation of child care facilities as defined in
Section 43-20-5;

(b) Have the authority to issue, deny, suspend, revoke,
restrict or otherw se take disciplinary action against |icensees

as provided for in this chapter;
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(c) Set and collect fees and penalties as provided for
in this chapter; and

(d) Have such other powers as nmay be required to carry
out the provisions of this chapter.

(2) Child care facilities shall assure that parents have
wel conme access to the child care facility at all tines.

(3) Each child care facility shall develop and maintain a
current |ist of contact persons for each child provided care by
that facility. An agreenent may be nmade between the child care
facility and the child's parent, guardian or contact person at the
time of registration to informthe parent, guardi an or contact
person if the child does not arrive at the facility wthin a
reasonabl e ti ne.

(4) Child care facilities shall require that, for any
current or prospective caregiver, current crimnal records

background and sex offender registry checks and current child

abuse registry checks are obtained. In order to determ ne the
applicant's suitability for enpl oynent, the applicant shall be
fingerprinted. |If no disqualifying record is identified at the
state level, the fingerprints shall be forwarded by the Departnent
of Public Safety to the FBI for a national crimnal history record
check.

(5) The licensing agency shall require to be perforned a
crimnal records background check and a child abuse registry check
for all operators of a child care facility and any person |iving
in a residence used for child care. The Departnent of Human
Servi ces shall have the authority to disclose to the State
Departnent of Health any potential applicant whose nane is |listed
on the Child Abuse Central Registry or has a pending
adm nistrative review. That information shall renmain confidential
by all parties. |In order to determne the applicant's suitability
for enpl oynent, the applicant shall be fingerprinted. If no

disqualifying record is identified at the state |level, the
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fingerprints shall be forwarded by the Departnment of Public Safety
to the FBI for a national crimnal history record check

(6) The licensing agency shall have the authority to exclude
a particular crime or crines or a substantiated finding of child
abuse and/or neglect as disqualifying individuals or entities for
prospective or current enploynment or |icensure.

(7) The licensing agency and its agents, officers,
enpl oyees, attorneys and representatives shall not be held civilly
| iable for any findings, recomendations or actions taken under
this section.

(8 Al fees incurred in conpliance with this section shal
be borne by the child care facility. The licensing agency is
authorized to charge a fee that includes the anmount required by
the Federal Bureau of Investigation for the national crimnal
hi story record check in conpliance with the Child Protection Act
of 1993, as anended, and any necessary costs incurred by the
| i censi ng agency for the handling and adm ni stration of the
crimnal history background checks.

SECTION 6. Section 45-33-33, M ssissippi Code of 1972, is
amended as foll ows:

45-33-33. (1) The failure of an offender to provide any
regi stration or other information, including, but not limted to,
initial registration, reregistration or change of address
information, * * * as required by this chapter, is a violation of
the law. Additionally, forgery of information or subm ssion of
informati on under false pretenses is also a violation of the | aw.

(2) Unless otherw se specified, a violation of this chapter
shall be considered a felony and shall be puni shable by a fine not
nore than Five Thousand Dol |l ars ($5,000.00) or inprisonnent in the
State Penitentiary for not nore than five (5) years, or both fine
and i nprisonnent.

(3) \Whenever it appears that an offender has failed to

conply with the duty to register or reregister, the departnent
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shall pronptly notify the sheriff of the county of the |ast known
address of the offender. Upon notification, the sheriff shal
attenpt to |locate the offender at his |ast known address.

(a) If the sheriff |locates the offender, he shal
enforce the provisions of this chapter. The sheriff shall then
notify the department with the current information regarding the
of f ender.

(b) If the sheriff is unable to | ocate the offender,
the sheriff shall pronptly notify the departnent and initiate a
crimnal prosecution against the offender for the failure to
register or reregister. The sheriff shall nake the appropriate
transactions into the Federal Bureau of Investigation's
want ed- per son dat abase.

(4) A first violation of this chapter may result in the
arrest of the offender. Upon any second or subsequent violation
of this chapter, the offender shall be arrested for such
vi ol ati on.

(5) Any prosecution for a violation of this section shall be
brought by a prosecutor in the county of such violation.

SECTION 7. Section 45-33-35, M ssissippi Code of 1972, is
amended as foll ows:

45-33-35. (1) The M ssissippi Departnent of Public Safety
shall maintain a central registry of sex offender information as
defined in Section 45-33-25 and shall adopt rules and regul ati ons
necessary to carry out this section. The responsible agencies
shall provide the information required in Section 45-33-25 on a
form devel oped by the departnent to ensure accurate information is
mai nt ai ned.

(2) Upon conviction, adjudication or acquittal by reason of
insanity of any sex offender, if the sex offender is not
i mredi ately confined or not sentenced to a termof inprisonnent,
the clerk of the court which convicted and sentenced the sex

of fender shall informthe person of the duty to register and shal
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performthe registration duties as described in Section 45-33-23
and forward the information to the departnent.

(3) Upon release from prison, placenent on parole or
supervi sed rel ease, the Departnent of Corrections shall informthe
person of the duty to register and shall performthe registration
duties as described in Section 45-33-23 and forward the
information to the Departnent of Public Safety.

(4) Upon release fromconfinenent in a nental institution
follow ng an acquittal by reason of insanity, the director of the
facility shall informthe offender of the duty to register and
shall notify the Departnent of Public Safety of the offender’'s
rel ease.

(5) Upon release froma youthful offender facility, the
director of the facility shall informthe person of the duty to
regi ster and shall performthe registration duties as described in
Section 45-33-23 and forward the information to the Departnent of
Public Safety.

(6) In addition to performng the registration duties, the
responsi bl e agency shal | :

(a) Informthe person having a duty to register that:

(1) The person shall report in witing any change
of address to the departnent ten (10) days before changi ng
addr ess.

(i1) Any change of address to another state shal
be reported to the departnent in witing no less than ten (10)
days before the change of address. The offender shall conply with
any registration requirenent in the new state.

(ti1) The person nust register in any state where
the person is enployed, carries on a vocation, is stationed in the
mlitary or is a student.

(tv) Al address verifications nust be returned to

the departnment within the required tinme period.
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(v) Any change in status of a registrant's
enrol I ment, enploynment or vocation at any institution of higher
| earning shall be reported to the departnent in witing wthin ten
(10) days of the change.
* ok

(b) Require the person to read and sign a formstating
that the duty of the person to register under this chapter has
been expl ai ned.

(c) Obtain or facilitate the obtaining of a biol ogical
sanple fromevery registrant as required by this chapter if such
bi ol ogi cal sanple has not already been provided to the M ssissipp
Crinme Lab.

SECTION 8. Section 45-33-41, M ssissippi Code of 1972, is
amended as foll ows:

45-33-41. (1) The Departnent of Corrections or any person
havi ng charge of a county or municipal jail or any juvenile
detention facility shall provide witten notification to an inmate
or offender in the custody of the jail or other facility due to a
conviction of or adjudication for a sex offense of the
registration * * * requirenments of Sections 45-33-25 and
45-33-31 * * * at the tine of the inmate's or offender's
confinement and release from confinenent, and shall receive a
si gned acknow edgnent of recei pt on both occasions.

(2) At least ten (10) days prior to the inmate's rel ease
fromconfinement, the Departnent of Corrections shall notify the
victimof the offense or a designee of the immredi ate famly of the
victimregarding the date when the offender's rel ease shall occur,
provi ded a current address of the victimor designated famly
menber has been furnished in witing to the Director of Records
for such purpose.

SECTI ON 9. Section 45-33-32, M ssissippi Code of 1972, which
requi res sex offenders who volunteer with vol unteer organizations

to notify the organi zation of convictions, is repeal ed.
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264 SECTION 10. This act shall take effect and be in force from
265 and after July 1, 2005.
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