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tvs meLLsLLiLdE.  FOT purposes of this section:
(i) “Board" means the Tort Claims Board
established by Section 11-46-138, Migsisaippi Code of 1972.
(ii) "Health care provider' means a person,

partnership, 1imitedlliability partnership, limited liability

company, corporation, facility, or instituticn licensed by this

state to provide health care or professional servicesg as a

. |
physician, hospital, institution for the aged or infirm, community |
blood center, tissue bank, dentist, registered or licensed

practical nurse or certified nurse assigtant, ambulance service,

certified registered nurse anesthetist, nurge-midwife, licensed

midwife, pharmacist, optometrist, podiatrist, chiropractor, |
physical therapist, occupational therapist, psychelogist, social

worker, licensed professional counselor, or any nonprofit facility

congidered tax-exempt under Section 501{(c) {3), Internal Revenue

Code, pursuant to 26 USC 501(c) (3), for the diagnogis and

treatment of cancer orx cancer-related diseases, whether or not

such a facility is required to be licensed by this state, or any

professgional corporation a health care pProvider is authorized to

form under the Mississippi Code of 1972, or any partnership,

limited liability partrership, limited liability company, ox

corporation whose business is conducted principally by health care
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providers, ©F an officer, employee, partner, member, ghareholder,
or agent thereof acting in the course and scope of his employment.

{iidi) nMalpractice" means any unintentional rort
or any breach of contract paged on health care or professional
gervices rendered, 0Y which should have been rendered, by 2 health
care provider, to a patient, including failure to render gervices
timely and the handling of a patient, including 1oading and
unloading of a patient, and also jncludes all legal responsibility
of a health care provider arising from acts or omissions in the
training or gupervision of health care providers, OF from defects
in blood, tissue, transplants, drugs and medicines, ©Tr from
defects in or failures of prosthetic devices, jmplanted in ot used
on or in the person of a patient.

by (i) ALl malpractice claims against health care
providers. other than claimg validly agreed for gubmigeion to 2
Lawfully pinding arbitration procedure, shall be reviewad by 2
medical review panel as provided in this section unlegs all
parties specifically waive the use of the medical review panel.

{ii} An action against & health care provider oT
his insurer commenced in any court shall be présented to a medical
review panel and an opinion rendered by the panel pursuant to thig
gection, and the court's request for review shall constitute &
gtay pending the panel’s decision.

(iii)} The request £0T review of a malpractice
claim under this section ghall be made by the court on its own
motion oY On the motion of any party.

I The request for review must be in writing.
delivered tO the board in person or by certified or registered
United States mail, and include as an exhibit the complaint £iled.

{ii} Bach defendant shall file a written answer
within thirty (30} days of service of the request . 1f the
defendant fails tO file an answer ag regquired. the board shall

notify the detendant of the obligation to £ile and penalty for
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failure to file; notice shall be by certified oY registered United
States mail. 1f the defendant has not filed within thirty {30}
days of the receipt of the notice specified in this gubparagraph
{(ii), the request for review ghall be dismissed; the panel, if
formed, shall pe disgsolved, and the plaintiff shall be allowed toO
proceed in court upon the complaint filed.

{2) piemigsal of review; digsolution of panel.

(a) During the pendency of proceedings under this
gection, a health care provider against whom a claim has been
filed may raise any exception or defenses available.pursuant to
Misgissippi lav. whether a procedural, gtatute of 1imitations OT
other exception OF defenge, at any time without need for
completion of the review process by the medical review panel.

{b) If the court finds for the party raising the
exception oOr defense, that party éhall be dismissed. 1f there are
no defendants remaining, the panel . if established, shall be
dissolved.

(3) ¢omposition and selection of panel.

{a) The medical review panel shall consist of three (3)
physicians who each hold an unlimited license to practice medicine
in Migsigsippi and one (1) attorney who shall be the nconvoting
chair of the panel. The parties may agree on the attorney membexr
of the wmedical review panel within thirty {30) days after the
filing of the answer; if mo agreement can be reached, then the
attorney member of the medical review panel shall be selected as
follows:

(i) The boaxd shall dravw five (5) named at random
from the list of attorneys waintained by the board who have
medical malpractice experience. The names of judges, maglistrates.
district attorneys and assistant district attorneys shall be
excluded if drawn and new names drawn in their place. after
gelection of the attorney names, the board ghall notify the

parties of the attorney names from which the parties, within five
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(5) days, way choose the attorney member of the panel. If ne
agreement can pe reached within five (5) days, the parties shall
immediately initiate a procedure of gelecting the attorney by each
gtriking twe (2) names alternately, with the plaintiff striking
first and s0O advising the defendant of the name of the attorney B8O
stricken; thereafter, the defendant and the plaintiff shall
alternately strike until both sides have gtricken two (2) names
and the remaining name shall be the attorney mewber of the panel.
If either the plaintiff oY defendant fails to atrike, the board
shall strike for that party within give (5) additional days.

(ii) After the striking, the board shall notify
the attorney and all parties of the name of the selected attorney.
An attorney who has a conflict of interest shall decline to sServe.

(b) 'The attorney ghall act as chairman of the panel and
ghall have no vote. The chairman shall preside at panel meetings,
advige the panel as to questions of law, and shall prepare the
opinion of the panel as required in subsection (7) of this
section. It is the duty of the chairman to expedite the gelection
of the other panel members, Lo convene the panel and expedite the
panel's review of the proposed complaint . The attorney chairman
ghall establish, by order, a reagonable schedule for gubmission of
evidence to the medical review panel, but aust allow sufficient
£ime for the parties to make full and adequate prasentation of
related facts and authorities within one hundred twenty {1z0) days
following gelection of the panel.

(¢} The qualification and selection of physician
members of the medical review panel ghall be as follows:

(i)  All physicians who hold a license tO practice
medicine in the state of Misgigsippi and who are engaged in the
active practice of medicine in this state, whether in the teaching
profession or otherwise, ghall be available for gelection and,
unless excuged for cause, reguired to gerve upon gelection.

(ii) Each party to the action ghall have the right
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to select one (1) physician and upon gelection the physician shall
pe reguired to garve.

(iii) When there are multiple plaintiffs or
defendants, there shall be only one {1} physician selected per
gide. The plaintiff, whether single or multiple, shall have the
right to select one (1) physician, and the defendant, whether
gingle or multiple, ahall have the right to gelect one (1}

physician. The two (2} physicians ao chosen shall 301ntly select
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{1} physician defendant.

(v) Parties and their attorneys are absolutely TR
prohibited from contact with the physician whose name is Eﬁf)tlﬂwp;
submitted, either before or after gubmigsion. No physician may be
informed of the method of any panel membey's gelection.

{(vi} HNo physician may be gelected to Serve on more
than four (4) medical review panelg in a twelve-month pericd.

fvii) The physician gelection process shall ke
completed within thirty {ap) days of the gelection of the attorney
chalrman.

(d) Attorneys and physicians gelected shall disclose
any financial. employment, OT personal or family ties to any party
or attorney for a party. ADY conflict that cannot be resolved
shall be decided by the court upon the motion of any party.

(4) Evidence.

{a) The evidence to be considered by the medical review
panel shall be promptly submitted by the respgctive parties in
written form only.

{p)y The evidence may consist of:

(i} Medical records;
{ii) Sworn sratements;

(iii) Expert reports aigned by experts;
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(iv) Deposition transcripte;
(v} BAny other evidence allowed by the medical
review panel or submitted by the parties.

{c) Depositions of the parties only may be taken, and
may be taken prior to the convening of the panel.

{d) Upon request of any party or panel member, the
board shall issue subpoenas and subpoenas duces tecum in aid of
the taking of depositions and the production of documentary
evidence for inspection, copying or both.

{e) The plaintiff must sign a valid authorization
allowing defendanta o obtain the plaintiff's medical records.
The defendant ghall treat all medical records in a contidential
manner and shall not disclose the contents of the records to
anyone other than the panel or other experts; all other expert#
quet treat the plaintiff“s records as confidential.

t£y The board shall gend a Copy of the evidence ro each
member of the panel.

(5} Hearing#s. (é) nfter submigsion of all evidence and
upon ten (10) days' notice ©o the other side, either party oF the
panel ghall have the right to convene the panel at a time and
place agreeable to the members of the panel; each party is
entitled to request only one (1} hearing. The panel may hold ag
wany hearings as it chooses. The pPuUrpose of a hearind is to ask
questions as to additional evidence needed and to afford an
opportunity to make oral presentation of the facts. The chairman
of the panel ghall preside at all hearings. which shall he
informal.

(b} The following are 1ocations where hearings may be
held:

(1) At a courthouse or other available public
puilding in the county where the act oY omigsion is alleged to

have occurred.

avamAn [DTE
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(ii) The attorney chairman ahall decide the

1ocation in the event of any dispute.

{iii) Private offices in the county where the act

or omission is alleged to have ocourred may pe used if there is no

cost or if the parties pay for the cost.
(6) Panel deliberations and decision. after receiving all

evidence from the parties, the panel shall convene Lo discuss the

evidence presented not less than one (1) time, and, not later than

sixty (60} days after receiving all evidence grom the parties,

ghall render & written decision signed by the panelists, togethex

with written reagons for their conclusions, as Follows:

(a} There was a breach of the apprOpriate gtandard of

care;

(b} There was not a breach of the eppropriate standard

of care; OF

{c) Whether the defendant or defendants failed tO

comply with the appropriate gtandard of care cannot be determined.

{(7) Form of decision. The decision reached by the medical

review panel ghall be in writing, shall state the facts upon which

it is based, ghall be of public record, and ghall be admissible a8

evidence in the civil case filed.

(g} Panelist {mpunity. A panelist ghall have abgoclute

immunity from civil 1iability for all communications, findings,

opiniona and conclusions made in the course and scope of duties

prescribed py this gection.

{9) Panelist compengation.

{ay (1) Bach physician meuber of the medical review

panel ghall be paid & fee of Five ygundred Dollars (§500.00) for

all work performed as a member of the panel, and in addition

thereto, Per diem as provided in Section 25-3-69, Miesieeippi Code

of 1972, and travel expenses as would be calculated for a state

employee pursuant to Section 25-3-41, Misgissippi code of 1972.




1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060

1061

tii) The attorney chairman of the medical review
panel ghall be paid at the rate of One Hundred Fifty pollars
{$150.00) per hour, nct to exceed a total of Three Thousand
Dollars ($3,000.00), for all work performed as a member of the
panel, and in addition rhereto, PeYr diem as provided in Section
25-3-69, Migsissippi code of 1972, and travel expenses as would be
calculated for a state employee pursuant to Section 25-3-41,
Migsissippi Code of 1972.

{(b) The costs of the medical review panel shall be
gplit between the parties. The panel members shall by affidavit
request the payment due under this gubsection (9} from the board,
which in turn shall bill the parties for the proportionate share
of each party.

{10) Delivery and effect of decision. The chairman shall
submit a copyY of the panel's report to the board and all parties
and attorneye by registered or certified mail within five (5} days
after the panel renders its opinion. The panel’s report ghall be
of public record.

(i1 Allocation of attorney feas and erpenaes.

{a) If the decigion of the panel finds for the
defendant and the defendant prevails in court, the plaintiff shall
pay reasgonable atrorney feeg and expenses of the defendant to be
determined by the court.

(b} If the decision of the panel finds for the
plaintiff:

(i) The plaintiff may Supmit a written settlemeht
offer for a sum certain to the defendant. 1f the defendant
rejects the gettlement offer, the plaintiff prevails in court, and
the judgment is equal to or greatexr than the settlement offexr, the
defendant shall pay reasonable attorney fees and expenses of the
plaintiff to bebdetermined py the court.

{11} The defendant. also may submit a written

gettlement offer for a sum certain to the plaintiff. If the

* EPTRET *







