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Adopted
COMMITTEE AMENDMENT NO 1 PROPOSED TO

House Bill No. 1323

BY: Committee

Amend by striking all after the enacting clause and inserting

inlieu thereof the follow ng:

SECTION 1. Section 75-67-103, M ssissippi Code of 1972, is
amended as foll ows:

75-67-103. The followi ng words and phrases, when used in
this article, shall, for the purposes of this article, have the
meani ngs respectively ascribed to themin this section, except
where the context clearly describes and indicates a different
meani ng:

(a) "Person" neans and includes every natural person,
firm corporation, copartnership, joint-stock or other association
or organi zation, and any other |egal entity whatsoever.

(b) "Licensee" neans and includes every person hol di ng
a valid license issued under the provisions of the Small Loan
Privilege Tax Law [ Sections 75-67-201 through 75-67-243] of this
state, except those specifically exenpt by the provisions of this
article, who, in addition to any other rights and powers he or it
m ght ot herw se possess, engages in the business of |ending noney
either directly or indirectly, to be paid back in nonthly
installments or other regular installnments for periods of nore or

| ess than one (1) nonth, and whether or not the | ender requires
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security fromthe borrower as indemity for the repaynent of the
| oan.

(c) "GQccasional |ender" neans a person naking not nore
than one (1) loan in any nonth or not nore than twelve (12) |oans
in any twel ve-nonth period.

(d) "Comm ssioner"” nmeans the Comm ssioner of Banking
and Consunmer Finance of the State of M ssissippi.

(e) "Departnent"” means the Departnent of Banking and
Consuner Finance of the State of M ssissippi.

(f) "Records" or "docunents" nmeans any itemin hard
copy or produced in a format of storage commonly descri bed as
el ectronic, inmaged, nmagnetic, m crophotographic or otherw se, and
any reproduction so nmade shall have the same force and effect as
the original thereof and be admitted in evidence equally with the
original.

(g) "Oher charges" nmeans any anounts contracted for or

received by any |icensee or other person in connection with a

| oan, other than finance charges as defined in Section 75-17-25.

SECTION 2. Section 75-67-119, M ssissippi Code of 1972, is
amended as foll ows:

75-67-119. (1) If any finance charge in excess of that
expressly permtted by Section 75-17-21 is contracted for or
received, all finance charges and other charges shall be forfeited
and may be recovered, whether the contract is executed or
executory. |If any finance charge is contracted for or received
t hat exceeds the nmaxi mum fi nance charge authorized by |aw by nore
t han one hundred percent (100%, the principal and all finance
charges and ot her charges shall be forfeited and any anount paid

may be recovered by suit. In addition, a licensee * * * who

knowi ngly participated in that violation shall be guilty of a

m sdenmeanor and, upon conviction thereof, shall be punished by a

fine of not nore than Four Thousand Dol |l ars ($4, 000. 00) and not
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| ess than Five Hundred Dol lars ($500.00), in the discretion of the

court. In addition to any action taken in court, the Conm ssioner

of Banki ng and Consuner Finance shall forthwith cite the |licensee
to show cause why its |icense should not be revoked, and
proceedi ngs thereon shall be as is specifically provided in the
Smal | Loan Privilege Tax Law (Sections 75-67-201 through

75- 67- 243) .

(2) If any licensee or other person subject to the

provisions of this Article 3 contracts for or receives, or

participates in contracting for or receiving, other charges in

viol ation of any applicable statutory or conmmon | aw duty, or which

are otherw se unlawful, all those unlawful other charges shall be

forfeited and may be recovered, whether the contract is executed

or executory. |If the unlawful other charges subject to forfeiture

under this subsection (2) exceed Five Hundred Dol lars ($500.00) in

a single loan transaction, |iquidated danages in the anount of

three (3) tinmes the unlawful other charges or Three Thousand

Dol l ars ($3,000.00), whichever is greater, may be recovered. |If

the unl awful other charges subject to forfeiture under this

subsection (2) exceed One Thousand Five Hundred Dol l ars

($1,500.00) in a single |loan transaction, |iquidated danages in

the amount of three (3) tines the unlawful other charges, or Ten

Thousand Dol | ars ($10, 000. 00), whichever is greater, may al so be

recovered. If the unlawful other charges subject to forfeiture

under this subsection (2) are found to have been contracted for or

recei ved by nmeans constituting fraud, the consuner shall al so be

entitled to recover an additional anpbunt equal to three (3) tines

t he anbunt recovered under this subsection (2), and reasonabl e

attorney's fees as determned by the court.

(3) Except as provided in subsection (4) of this section,

the renedi es and penalties provided in this section shall be the

excl usive renedi es and penalties for all clains against a |icensee
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or any ot her person subject to the provisions of this Article 3

for contracting for or receiving any finance charge in excess of

that expressly permtted by Section 75-17-21; or for violation of

any provision of this article or any rule or regul ation

pronul gated under this article or any provision of Title 75,

Chapter 17, M ssissippi Code of 1972, for contracting for or

receiving, or participates in contracting for or receiving, other

charges; or in violation of any applicable statutory or common | aw

duty; or which are otherw se unlawful. However, the provisions of

Section 85-5-7 apply to causes of action filed under this section.

(4) The renedies and penalties provided in this section are

suppl enental to the defense provided in Section 75-67-127(3) and

to the enforcenent powers conferred upon the Conm ssioner of

Banki ng and Consuner Fi nance.

(5) The penalties provided in subsection (2) shall not apply

if the licensee discovers the violation or is notified of the

violation by the comm ssioner and wthin sixty (60) days after

di scovering the violation, and prior to the receipt of witten

notice of the violation fromthe consuner, the licensee notifies

the affected consuner of the violation and either refunds or gives

credit for the unlawful other charge.

(6) Fraud, as that termis used in this section, shall not

be found to have occurred in the event witten disclosures were

provided to the consuner disclosing the other charges in

conpliance with applicable federal and state discl osure statutes

and regul ations, including, but not limted to, the federal

Consuner Credit Protection Act, as anended, and Regul ation Z

promul gated thereunder, if the amount of the other charges does

not violate any provision of |aw

SECTION 3. Section 11-11-3, M ssissippi Code of 1972, is

anended as foll ows:
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11-11-3. (1) (a) (i) Gvil actions of which the circuit

court has original jurisdiction shall be commenced in the county

where the defendant resides, or, if a corporation, in the county

of its principal place of business, or in the county where a

substantial alleged act or om ssion occurred or where a

substanti al event that caused the injury occurred.

(ii1) GCwvil actions alleging a defective product
may al so be commenced in the county where the plaintiff obtained
t he product.

(b) If venue in a civil action against a nonresident

def endant cannot be asserted under paragraph (a) of this

subsection (1), a civil action against a nonresident may * * * e

commenced in the county where the plaintiff resides or is
dom ci | ed.

(2) In any civil action where nore than one (1) plaintiff is

joined, each plaintiff shall independently establish proper venue;

it is not sufficient that venue is proper for any other plaintiff

joined in the civil action.

(3) Notw thstandi ng subsection (1) of this section:

(a) Any action against a licensed physician, osteopath,

dentist, nurse, nurse practitioner, physician assistant,

psychol ogi st, pharnmaci st, podiatrist, optonetrist, chiropractor,

institution for the aged or infirm hospital or |licensed pharnacy,

including any legal entity which may be liable for their acts or

om ssions, for mal practice, negligence, error, om ssion, mstake,

breach of standard of care or the unauthorized rendering of

pr of essi onal services shall be brought only in the county in which

the alleged act or om ssion occurred; and

(b) Any action brought pursuant to Section 75-67-119

shal |l be brought only in the county in which the credit

transaction occurred or where the plaintiff resides.
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(4) (a) |If acourt of this state, on witten notion of a

party, finds that in the interest of justice and for the

conveni ence of the parties and witnesses a claimor action would

be nore properly heard in a forumoutside this state or in a

different county of proper venue within this state, the court

shall decline to adjudicate the matter under the doctrine of forum

non conveniens. As to a claimor action that would be nore

properly heard in a forumoutside this state, the court shal

dismss the claimor action. As to a claimor action that woul d

be nore properly heard in a different county of proper venue

within this state, the venue shall be transferred to the

appropriate county. In determning whether to grant a notion to

dism ss an action or to transfer venue under the doctrine of forum

non conveni ens, the court shall give consideration to the

foll ow ng factors:

(i) Relative ease of access to sources of proof;

(ii) Availability and cost of conpul sory process

for attendance of unwilling w tnesses;

(iii1) Possibility of viewing of the prem ses, if

vi ewi ng woul d be appropriate to the action;

(iv) Unnecessary expense or trouble to the

def endant not necessary to the plaintiff's owm right to pursue his

remedy;

(v) Admnistrative difficulties for the forum

courts;

(vi) Existence of local interests in deciding the

case at hone; and

(vii) The traditional deference given to a

plaintiff's choice of forum

(b) A court may not dismss a claimunder this

subsection until the defendant files with the court or with the

clerk of the court a witten stipulation that, with respect to a
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new action on the claimcomenced by the plaintiff, all the

def endants waive the right to assert a statute of limtations

defense in all other states of the United States in which the

claimwas not barred by limtations at the tine the clai mwas

filed in this state as necessary to effect a tolling of the

limtations periods in those states beginning on the date the

claimwas filed in this state and ending on the date the claimis

di sm ssed.

SECTION 4. Section 11-1-60, M ssissippi Code of 1972, is
amended as fol |l ows:

11-1-60. (1) For the purposes of this section, the
foll ow ng words and phrases shall have the neanings ascri bed
herein unl ess the context clearly requires otherw se:

(a) "Noneconom c damages" neans subjective,
nonpecuni ary danages arising fromdeath, pain, suffering,
i nconveni ence, nental anguish, worry, enotional distress, |oss of
soci ety and conpani onshi p, |loss of consortium bystander injury,

physi cal inpairnment, disfigurenent, injury to reputation,

hum | i ati on, enbarrassnent, * * * other nonpecuni ary damages, and
any other theory of damages such as fear of loss, illness or
injury. The term "noneconon ¢ damages" shall not include * * *
punitive or exenplary damages.

(b) "Actual econom c damages" neans objectively
verifiabl e pecuni ary danages arising from nedi cal expenses and
nmedi cal care, rehabilitation services, custodial care,
disabilities, |oss of earnings and earning capacity, |oss of
i ncone, burial costs, |oss of use of property, costs of repair or
repl acenent of property, costs of obtaining substitute donestic
services, |loss of enploynent, |oss of business or enpl oynent

opportunities, and other objectively verifiable nonetary | osses.

* * %
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(2) Nothing contained in subsection (1) of this section

shall be construed as creating a cause of action or as setting

forth el enents of or types of danmges that are or are not

recoverable in any type of cause of action.

(3) (a) Except as otherwi se provided in Section 2 of House

Bill No. 1323, 2004 Regul ar Session, for causes of action filed on

or after May 15, 2004, the aggregate anount recoverable for

noneconom ¢ damages by a plaintiff in any claimfor injury shal

not exceed Two Hundred Fifty Thousand Dol |l ars ($250, 000. 00)

regardl ess of the nunber of parties against whoman action is

brought or the nunber of separate clainms or actions brought with

respect to the sane injury.

(b) The jury shall not be advised of the limtations

i nposed by this subsection (3), and the judge shall appropriately
reduce any award of nonecononi ¢ danages that exceeds the
applicable limtation.

(4) Nothing in this section shall be construed to inpose a
limtation on * * * actual econom c damages.

SECTION 5. Section 11-1-65, M ssissippi Code of 1972, is
amended as fol |l ows:

11-1-65. (1) For the purposes of this section,

"conpensatory" neans the anount of noney awarded to a party for

the party's actual danmages, whether econonmi c or noneconom c.

(2) Except as otherw se provided in Section 2 of House Bill

No. 1323, 2004 Regul ar Session, or other specific provision of

statutory | aw constituting an exclusive renedy, in any action in

whi ch punitive damages are sought:
(a) Punitive danages nay not be awarded if the cl ai nant
does not prove by clear and convincing evidence that the defendant

agai nst whom punitive damages are sought acted with actual nalice,
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gross negligence which evidences a willful, wanton or reckless
di sregard for the safety of others, or commtted actual fraud.

(b) Punitive danmages shall not be awarded agai nst a

defendant for any activity that is subject to regulation by a

state or federal governnental entity that was in conpliance at the

time of the activity with specifically applicable regul ati ons of

the state or federal governnental entity, provided that the

appl i cabl e regul ati ons were pronul gated for the purpose of

protecting the public against the harmor danger that is the

subj ect of the conpl aint.

(c) In any action pursuant to Section 11-1-63, punitive

damages shall not be awarded agai nst any defendant who was in

conpliance with specifically applicable regulations of a state or

federal governnental entity, provided that the applicable

regul ati ons were pronul gated for the purpose of protecting the

publi c against the harmor danger that is the subject of the

conpl ai nt.

(d) In any action in which the clainmant seeks an award
of punitive damages, the trier of fact shall first determ ne
whet her conpensatory damages are to be awarded and i n what anount,
bef ore addressing any issues related to punitive damages.

(e) If, but only if, an award of conpensatory damages
has been nade against a party, the court shall pronptly comrence
an evidentiary hearing before the sane trier of fact to determ ne
whet her punitive damages may be consi dered.

(f) The court shall determ ne whether the issue of
punitive damages may be submtted to the trier of fact; and, if
so, the trier of fact shall determ ne whether to award punitive
damages and i n what anount.

(g) In all cases involving an award of punitive

damages, the fact finder, in determ ning the anmount of punitive

damages, shall consider, to the extent relevant, the

04/ SS26/ HB1323A. 3J *SS26/HB1323A.3J*
PAGE 9



291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321

followng: * * * the nature and reprehensibility of the

def endant's w ongdoi ng, for exanple, the inpact of the defendant's
conduct on the plaintiff, or the relationship of the defendant to
the plaintiff; the defendant's awareness of the anmount of harm
bei ng caused and the defendant's notivation in causing such harm
the duration of the defendant's m sconduct and whether the
defendant attenpted to conceal such m sconduct; and any ot her

ci rcunst ances shown by the evidence that bear on determning a
proper anount of punitive danages. The trier of fact shall be
instructed that the primary purpose of punitive damages is to
puni sh t he wongdoer and deter simlar m sconduct in the future by
t he defendant and others while the purpose of conpensatory damages
is to make the plaintiff whole.

(h) (i) Before entering judgnent for an award of
punitive damages the trial court shall ascertain that the award is
reasonable in its amount and rationally related to the purpose to
puni sh what occurred giving rise to the award and to deter its
repetition by the defendant and ot hers.

(iti1) In determning whether the award is
excessive, the court shall take into consideration the follow ng
factors:

1. Wether there is a reasonable relationship
bet ween the punitive damage award and the harmlikely to result
fromthe defendant's conduct as well as the harmthat actually
occurred;

2. The degree of reprehensibility of the
defendant's conduct, the duration of that conduct, the defendant's
awar eness, any conceal nent, and the existence and frequency of
simlar past conduct;

3. In mtigation, the financial condition and

net worth of the defendant; and
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4. In mtigation, the inposition of crimnal
sanctions on the defendant for its conduct and the existence of
other civil awards agai nst the defendant for the sane conduct.

(2) The seller of a product other than the manufacturer
shall not be liable for punitive damages unless the seller
exerci sed substantial control over that aspect of the design,
testing, manufacture, packaging or |abeling of the product that
caused the harm for which recovery of damages is sought; the
seller altered or nodified the product, and the alteration or
nodi fication was a substantial factor in causing the harmfor
whi ch recovery of damages is sought; the seller had actua
knowl edge of the defective condition of the product at the tinme he
supplied sane * * *,

(3) (a) In any civil action where an entitlenent to
punitive damages shall have been established under applicable

| aws, no award of punitive damages shall exceed three (3) tines

t he conpensatory damages awarded to the plaintiff; however, in no

event shall an award of punitive damages awarded agai nst any

defendant in any civil action exceed the foll ow ng:

(i) Ten MIlion Dollars ($10,000,000.00) for a

defendant with a net worth of nore than One Billion Doll ars
($1, 000, 000, 000. 00);

(ii) Seven MIIlion Five Hundred Thousand Dol | ars

($7,500,000.00) for a defendant with a net worth of nore than

Seven Hundred Fifty MIlion Dollars ($750,000,000.00) but not nore
than One Billion Dollars ($1, 000, 000, 000. 00);
(iii) Five MIlion Dollars ($5,000,000.00) for a

defendant with a net worth of nore than Five Hundred MII1ion
Dol I ars ($500, 000, 000. 00) but not nore than Seven Hundred Fifty
MIlion Dollars ($750, 000, 000.00);

(iv) Three MIIlion Seven Hundred Fifty Thousand

Dol | ars ($3, 750, 000.00) for a defendant with a net worth of nore
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than One Hundred MIlion Dollars ($100, 000, 000. 00) but not nore
than Five Hundred MIlion Dollars ($500, 000, 000. 00);
(v) Two MIlion Five Hundred Thousand Dol |l ars

($2,500,000.00) for a defendant with a net worth of nore than

Fifty MIlion Dollars ($50,000,000.00) but not nore than One
Hundred M1 1lion Dollars ($100, 000, 000.00); or

(vi) Two percent (2% of the defendant's net worth

for a defendant with a net worth of Fifty MIlion Dollars
($50, 000, 000. 00) or | ess.

(b) For the purposes of determ ning the defendant's net
worth in paragraph (a), the amount of the net worth shall be
determ ned in accordance with CGenerally Accepted Accounting
Pri nci pl es.

(c) The limtation on the anmount of punitive damages
i nposed by this subsection (3) shall not be disclosed to the trier
of fact, but shall be applied by the court to any punitive danages
verdi ct.

(d) The limtation on the anount of punitive damages
i nposed by this subsection (3) shall not apply to actions brought
for danmages or an injury resulting froman act or failure to act
by the defendant:

(1) If the defendant was convicted of a felony
under the laws of this state or under federal |aw which caused the
damages or injury; or

(i1i1) Wiile the defendant was under the influence
of al cohol or under the influence of drugs other than lawfully
prescri bed drugs adm nistered in accordance with a prescription.

(e) An enployer or principal shall not be held |liable

for punitive damages under a theory of vicarious liability.

(f) If the jury awards a plaintiff punitive danages,

the plaintiff also shall be entitled to reasonabl e attorneys' fees

to be awarded by the court.
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(4) Nothing in this section shall be construed as creating a
right to an award of punitive damages or to limt the duty of the
court, or the appellate courts, to scrutinize all punitive damge
awards, ensure that all punitive damage awards conply with
appl i cabl e procedural, evidentiary and constitutional
requi renents, and to order remttitur where appropriate.

* %k

SECTION 6. Section 85-5-7, M ssissippi Code of 1972, is
amended as fol |l ows:

85-5-7. (1) As used in this section "fault" means an act or
om ssion of a person which is a proximte cause of injury or death
to anot her person or persons, danages to property, tangible or
i ntangi ble, or economc injury, including, but not limted to,
negl i gence, nal practice, strict liability, absolute liability or
failure to warn. "Fault" shall not include any tort which results
froman act or omssion committed with a specific wongful intent.

* * %

(2) Except as otherw se provided in subsection (4) of this

section, in any civil action based on fault, the liability for
damages caused by two (2) or nore persons shall be several only,
and not joint and several and a joint tort-feasor shall be liable
only for the anount of damages allocated to himin direct
proportion to his percentage of fault. |In assessing percentages
of fault an enployer and the enployer's enpl oyee or a principal
and the principal's agent shall be considered as one (1) defendant
when the liability of such enployer or principal has been caused
by the wongful or negligent act or om ssion of the enployee or
agent .

* * %

(3) Nothing in this section shall elimnate or dimnish any

defenses or imunities which currently exist, except as expressly

not ed herein.
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(4) Joint and several liability shall be inposed on all who
consciously and deliberately pursue a conmon plan or design to
commt a tortious act, or actively take part in it. Any person
held jointly and severally liable under this section shall have a
right of contribution fromhis fellow defendants acting in
concert.

(5) In actions involving joint tort-feasors, the trier of

fact shall determ ne the percentage of fault for each party

alleged to be at fault without regard to whether the joint

tort-feasor is imune fromdanages. Fault allocated under this

subsection to an imune tort-feasor or a tort-feasor whose

liability is limted by |aw shall not be reallocated to any ot her

tort-feasor.

* * %

(6) Nothing in this section shall be construed to create a

cause of action. Nothing in this section shall be construed, in

any way, to alter the immunity of any person.

SECTION 7. Sections 1, 2 and 6 of this act shall take effect
and be in force fromand after its passage and shall apply to al
causes of action not yet reduced to judgnent on that date;
Sections 3, 4 and 5 of this act shall take effect and be in force
fromand after May 15, 2004, and shall apply to all causes of
action filed on or after that date.

Further, amend by striking the title inits entirety and

inserting in lieu thereof the foll ow ng:

AN ACT TO AMEND SECTI ON 75-67-103, M SSI SSI PPI CODE OF 1972,
TO DEFI NE THE TERM " OTHER CHARGES' UNDER THE SMALL LOAN REGULATORY
LAW TO AMEND SECTION 75-67-119, M SSI SSI PPl CODE OF 1972, TO
PROVI DE THE REMEDI ES AND PENALTI ES FOR CONTRACTI NG FOR OR
RECEI VI NG UNLAWFUL OTHER CHARGES UNDER THE SMALL LOAN REGULATORY
LAW TO AMEND SECTION 11-11-3, M SSI SSI PPl CODE OF 1972, TO REVI SE
VENUE FOR CIVIL ACTIONS AND TO CONFORM TO THE PROVI SIONS OF THI' S
ACT; TO AMEND SECTI ON 11-1-60, M SSI SSI PPl CODE OF 1972, TO
PROVI DE LI M TATI ONS ON NONECONOM C DAMAGES AND TO CONFORM TO THE
PROVI SIONS OF THI' S ACT; TO AMEND SECTI ON 11-1-65, M SSI SSI PPl CODE
OF 1972, TO PROH BI' T PUNI TI VE DAMAGES AGAI NST A DEFENDANT FOR ANY
REGULATED ACTI VI TY CONDUCTED | N COVPLI ANCE W TH FEDERAL AND STATE
REGULATI ONS, TO REVI SE THE MAXI MUM AMOUNT OF PUNI TI VE DAMAGE
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AVARDS AND TO CONFORM TO THE PROVI SIONS OF THI S ACT; TO AMEND
SECTI ON 85-5-7, M SSI SSI PPl CODE OF 1972, TO REVI SE THE LI M TATI ON
OF JO NT AND SEVERAL LI ABILITY FOR DAMAGES CAUSED BY TWO OR MORE
PERSONS AND TO CONFORM TO THE PROVI SIONS OF THI S ACT; AND FOR

RELATED PURPCSES.
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