M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Jordan, Jackson (11th), To: Business and Financi al
Dawki ns I nstitutions
SENATE BILL NO 3039
1 AN ACT TO AMEND SECTI ON 81-18-3, M SSISSIPPI CODE OF 1972, TO
2 REVISE THE DEFI NI TION OF THE TERM "LQAN ORI A NATOR' AS USED I N THE
3 M SSI SSI PPl MORTGAGE CONSUMER PROTECTI ON LAW TO AMVEND SECTI ON
4 81-18-5, M SSISSI PPI CODE OF 1972, TO REVI SE THE EXEMPTI ONS TO THE
5 M SSI SSI PPI MORTGAGE CONSUMER PROTECTI ON LAW TO AVEND SECTI ON
6 81-18-15, M SSISSIPPI CODE OF 1972, TO PROVI DE THAT COURSES
7 APPROVED BY THE MAGNOLI A MORTGAGE BROKERS AND EDUCATI ONAL
8 ASSOCI ATI ON W LL BE ACCEPTABLE FOR CONTI NUI NG EDUCATI ON
9 REQUI REMENTS UNDER THE M SSI SSI PPI MORTGAGE CONSUMER PROTECTI ON
10 LAW TO REQUI RE THE COVM SSI ONER TO APPROVE CONTI NUI NG EDUCATI ON
11 COURSES | N ADVANCE ON A CASE-BY- CASE BASI'S; TO AMEND SECTI ON
12 81-18-21, M SSISSIPPI CODE OF 1972, TO REVI SE THE AMOUNT OF THE
13 EXAM NATI ON FEE THAT MAY BE CHARGED BY THE COMM SSI ONER OF BANKI NG
14 AND CONSUMER FI NANCE FOR EXAM NI NG THE RECORDS OF A MORTGAGE
15 COVPANY; AND FOR RELATED PURPGCSES.
16 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
17 SECTION 1. Section 81-18-3, M ssissippi Code of 1972, is
18 amended as foll ows:
19 81-18-3. For purposes of this chapter, the followng terns
20 shall have the foll ow ng nmeani ngs:
21 (a) "Borrower" neans a person who subnmits an
22 application for a |loan secured by a first or subordi nate nortgage
23 or deed of trust on a single- to four-famly home to be occupied
24 by a natural person.
25 (b) "Comm ssioner"” neans the Comm ssioner of the
26 M ssissippi Departnent of Banking and Consumer Fi nance.
27 (c) "Commtnent"” neans a statenment by a | ender required
28 to be licensed or registered under this chapter that sets forth
29 the ternms and conditions upon which the Ilender is willing to nmake
30 a particular nortgage loan to a particul ar borrower.
31 (d) "Control™ means the direct or indirect possession
32 of the power to direct or cause the direction of the nmanagenent
33 and policies of a person, whether through the ownership of voting
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securities, by contract or otherw se, and shall include
"controlling,"” "controlled by," and "under common control with."

(e) "Departnent" neans the Departnent of Banking and
Consuner Finance of the State of M ssissippi.

(f) "Executive officer" neans the chief executive
officer, the president, the principal financial officer, the
principal operating officer, each vice president with
responsibility involving policy-mking functions for a significant
aspect of a person's business, the secretary, the treasurer, or
any ot her person performng simlar managerial or supervisory
functions with respect to any organi zati on whet her incorporated or
uni ncor por at ed.

(g) "License" neans a license to act as a nortgage
conpany issued by the departnent under this chapter.

(h) "Licensee" neans a person or entity who is required
to be licensed as a nortgage conpany under this chapter.

(1) "Loan originator" neans an individual who is an

enpl oyee or independent contractor of a single nortgage conpany

whose conduct of the nortgage business is the responsibility of
the licensee, and whose job responsibilities include direct
contact with borrowers during the |oan origination process, which
may include soliciting, negotiating, acquiring, arranging or
maki ng nortgage | oans for others, obtaining personal or financial
information, assisting with the preparation of |oan applications
or other docunents, quoting loan rates or terns, or providing
requi red disclosures. The term does not include individuals whose
job responsibilities on behalf of a conpany are solely clerical in
nature or sales representatives of a licensed M ssissipp
manuf act ur ed housi ng operation who transmts information
concerning a sale via mail, courier service, or electronically to

a |licensed nortgage conpany or registered originator.
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(j) "Make a nortgage | oan" neans to advance funds,
of fer to advance funds or nake a comm tnent to advance funds to a
borrower.

(k) "Msrepresent” neans to nake a fal se statenent of a
substantive fact or to engage in, with intent to deceive or
m sl ead, any conduct that leads to a false belief that is materi al
to the transaction.

(I') "Mortgage conpany” nmeans any person or entity who
directly, indirectly or by electronic activity, solicits, places
or negotiates nortgage |oans for others, or offers to solicit,
pl ace or negoti ate nortgage | oans for others.

(m "Mortgage | oan" neans a | oan or agreenent to extend
credit made to a natural person, which loan is secured by a deed
to secure debt, security deed, nortgage, security instrunent, deed
of trust or other docunent representing a security interest or
| oan upon any interest in a lot intended for residential purposes,
or single- to four-famly residential property located in
M ssi ssi ppi, regardl ess of where nmade, including the renewal or
refinanci ng of any | oan.

(n) "Person" nmeans any individual, sole proprietorship,
corporation, limted liability conpany, partnership, trust or any
ot her group of individuals, however organized.

(o) "Principal" nmeans a natural person who, directly or
indirectly, owns or controls an ownership interest of twenty-five
percent (25% or nore in a corporation or any other form of
busi ness organi zati on, regardl ess of whether the natural person
owns or controls the ownership interest through one or nore
nat ural persons or one or nore proxies, powers of attorney,
nom nees, corporations, associations, limted liability conpani es,
partnerships, trusts, joint-stock conpanies, other entities or
devi ses, or any conbi nation thereof.

(p) "Records" or "docunents" nmeans any itemin hard

copy or produced in a format of storage commonly descri bed as
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el ectronic, inmaged, nagnetic, m crophotographic or otherw se, and
any reproduction so nmade shall have the same force and effect as
the original thereof and be admitted in evidence equally with the
original.

(q) "Registrant" neans any person required to register
under Section 81-18-5(m.

(r) "Residential property"” neans inproved real property
or lot used or occupied, or intended to be used or occupied, as a
resi dence by a natural person.

(s) "Service a nortgage | oan" neans the collection or
remttance for another, or the right to collect or remt for
anot her, of paynents of principal interest, trust itens such as
i nsurance and taxes, and any other paynents pursuant to a nortgage
| oan.

(t) "Wol esal e | ender” nmeans any person or entity who
makes a nortgage | oan, or purchases or services nortgage | oans,
utilizing the services of a person exenpted, |icensed or
regi stered under this chapter.

SECTION 2. Section 81-18-5, M ssissippi Code of 1972, is
amended as foll ows:

81-18-5. The follow ng persons are not subject to the
provi sions of this chapter, unless otherwi se provided in this
chapter:

(a) Any person authorized to engage in business as a
bank hol di ng conpany or as a financial holding conpany, or any
whol | y- owned subsi diary thereof; however, the wholly-owned
subsidiary nust file a notification statenent that includes the
foll ow ng information

(1) The name or nanes under which business wll be
conducted in M ssissippi;
(1i1) The nane and address of the parent financi al

institution;
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(tii) The name, nailing address, telephone nunber,
and fax nunber of the person or persons responsible for handling
consuner inquiries and conplaints;

(iv) The nanme and address of the registered agent
for service of process in M ssissippi;

(v) A statenent signed by the president or chief
executive officer of the entity stating that the entity wll
recei ve and process consuner inquiries and conplaints pronptly,
fairly, and in conpliance with all applicable |aws; and

(vi) A fee of One Hundred Dol lars ($100.00).

The notification statenment nust be filed before beginning to
conduct a nortgage business in this state and nust be updated by
the entity as the informati on changes. Any entity that fails to
file the notification statenment or keep the information current
will be imrediately subject to the |icensing requirenments of
Section 81-18-9. This notification statenent nust be renewed
annual ly as of Septenber 30 of each year with a renewal fee of One
Hundred Dol l ars ($100. 00).

(b) Any person authorized to engage in business as a
bank, credit card bank, savings bank, savings institution, savings
and | oan associ ation, building and | oan associ ation, trust conpany
or credit union under the laws of the United States, any state or
territory of the United States, or the District of Colunbia, the
deposits of which are federally insured, or any wholly-owned
subsi di ary thereof.

(c) Any person who is a whol esale |ender as defined in

Section 81-18-3(t) or who is registered by or directly supervised

or audited by the Federal National Mrtgage Association, the
United States Departnent of Veterans Affairs, or the Federal Hone
Loan Mortgage Corporation, the Governnment National Mortgage
Association or the United States Departnent of Housing and Urban
Devel opnent; provided, however, that persons who qualify for an

exenpti on under this paragraph shall be subject to Sections
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81-18-11, 81-18-13, 81-18-21, 81-18-25, 81-18-27, 81-18-31,
81-18-35, 81-18-39 and 81-18-43. Upon the request of the
conmm ssi oner, such persons shall submt copies of any reports as
requi red by the aforenentioned governnental entity to which the
person is subject for licensing, supervision or auditing. The
departnent shall have the authority to investigate all consuner
conpl aints concerning M ssissippi residential property. To
quality for an exenption, the applicant shall register for an
exenption certificate wwth the departnent and pay an initial fee
of Three Hundred Dol lars ($300.00). Wth each application for
renewal of the exenption certificate, the applicant shall pay a
renewal fee of One Hundred Fifty Dollars ($150.00) and provide the
departnment wth evidence that the applicant is still |icensed,
supervi sed or audited by the governnental entity. |If the renewal
fee remains unpaid for thirty (30) days after August 31, the
regi stration shall expire, but not before Septenber 30 of any year
for which the annual renewal fee has been paid. |If any person
engages in business wthout paying the fees provided for in this
par agraph before conmenci ng busi ness or before the expiration of
the person's current registration, as the case nay be, then the
person shall be liable for the full amount of the registration
fee, plus a penalty in an anmount not to exceed Twenty-five Dollars
($25.00) for each day that the person has engaged in business
W t hout an exenption certificate or after the expiration of an
exenption certificate. All registration fees and penalties shal
be paid into the Consunmer Finance Fund of the departnent.

(d) Any lender holding a |license under the Small Loan
Regul atory Law (Section 75-67-101 et seq.), or any subsidiary or
affiliate thereof, and nmaking real estate |oans under that |aw are
exenpt fromthis chapter. However, those |enders holding a
| icense under the Small Loan Regul atory Law and naki ng real estate

| oans outside that |aw shall be subject to the entire provisions
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of this chapter, unless otherw se exenpted under paragraph (a) or
(b) of this section.

(e) Any attorney licensed to practice lawin
M ssi ssi ppi who provides nortgage | oan services incidental to the
practice of |law and who is not a principal of a nortgage conpany
as defined under this chapter.

(f) A real estate conpany or licensed real estate
sal esperson or broker who is actively engaged in the real estate
busi ness and who does not receive any fee, comm ssion, Kkickback,
rebate or other paynent for directly or indirectly negotiating,
pl acing or finding a nortgage for others.

(g) Any person performng any act relating to nortgage
| oans under order of any court.

(h) Any person who is enployed by and representing a
M ssi ssi ppi manuf act ured housi ng operation and who nmakes a
nortgage | oan for an investnent or on a whole |oan basis in not
nore than twelve (12) M ssissippi residential nortgage |oans, or
who contracts for no nore than twelve (12) M ssissippi residential
| oan transactions, over the licensing period provided in this
chapter, including those acting as originators. The twelve (12)
transactions are cumul ative to any conbinati on of operations owned
or controlled by any one individual, sole proprietorship,
corporation, limted liability conpany, partnership, trust or any
ot her group of individuals, however organi zed. However, within
thirty (30) days of |oan closure, the person shall submt to the
conmmi ssioner a fee of Ten Dollars ($10.00), which is not
chargeable to the consuner, and witten notification containing
such loan information as required by the comm ssioner, seeking
approval to engage in a residential nortgage transaction w thout
first conplying with the licensing provisions of this chapter.
Any person who enters into nore than twelve (12) of those
transactions in the licensing period provided in this chapter nust

be licensed according to the procedures prescribed in this
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chapter. The fees paid for exenption during a |licensing period
wi ||l be deducted fromthe cost of an initial |icense.

(1) Any natural person who purchases nortgage | oans
froma |licensed nortgage conpany solely as an investnent and who
is not in the business of making or servicing nortgage | oans.

(j) Any person who nakes a nortgage |loan to his or her
enpl oyee as an enpl oynent benefit.

(k) The United States of Anerica, the State of
M ssi ssippi or any other state, and any agency, division or
corporate instrunentality thereof including, but not limted to,
the M ssissippi Home Corporation, Rural Econom ¢ Comrunity
Devel opnment (RECD), Habitat for Humanity, the Federal Nati onal
Mort gage Associ ation (FNMA), the Federal Honme Loan Mortgage
Conmpany (FHLMC), the Governnment National Mrtgage Associ ation
(GNVR), the United States Departnent of Housing and U ban
Devel opnent (HUD), the Federal Housing Adm nistration (FHA), the
Departnent of Veterans Affairs (VA), the Farnmers Hone
Adm ni stration (FnHA), and the Federal Land Banks and Production
Credit Associ ations.

(I') Nonprofit corporations exenpt fromfederal taxation
under Section 501(c) of the Internal Revenue Code maki ng nortgage
| oans to pronpbte home ownership or hone inprovenents for the
di sadvant aged.

(m Loan originators for licensed nortgage conpani es as
defined under Section 81-18-3 are exenpt fromthe |icensing
requi renents of this chapter except for Sections 81-18-9(3)(d),
81-18-13 and 81-18-15(3), but shall register with the departnent
as a loan originator. Any natural person required to register
under this paragraph (m shall register initially with the
departnment and thereafter file an application for renewal of
registration with the departnent on or before Septenber 30 of each
year providing the departnment with such information as the

departnment may prescribe by regulation, including, but not limted
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to, the business addresses where the person engages in any

busi ness activities covered by this chapter and a tel ephone nunber
that custoners may use to contact the person. This initial
registration of a |oan originator shall be acconpanied by a fee of
One Hundred Dol lars ($100.00). Annual renewals of this

regi stration shall require a fee of Fifty Dollars ($50.00). No
person required to register under this paragraph (m shal

transact business in this state directly or indirectly as a

nort gage conpany or nortgage | ender unless that person is
registered wwth the departnent.

SECTION 3. Section 81-18-15, M ssissippi Code of 1972, is
amended as foll ows:

81-18-15. (1) Each license shall remain in full force and
effect until relinquished, suspended, revoked or expired. Wth
each initial application for a license, the applicant shall pay to
the comm ssioner a |icense fee of Seven Hundred Fifty Dollars
($750.00), and on or before August 31 of each year thereafter, an
annual renewal fee of Four Hundred Seventy-five Dollars ($475.00).
If the annual renewal fee remains unpaid thirty (30) days after
August 31, the license shall expire, but not before Septenber 30
of any year for which the annual renewal fee has been paid. If
any person engages in business as provided for in this chapter
W t hout paying the license fee provided for in this subsection
bef ore commenci ng busi ness or before the expiration of the
person's current license, as the case may be, then the person
shall be liable for the full anmount of the license fee, plus a
penalty in an anmount not to exceed Twenty-five Dollars ($25.00)
for each day that the person has engaged in such business w thout
a license or after the expiration of a license. Al |icensing
fees and penalties shall be paid into the Consuner Finance Fund of
t he departnent.

(2) Any licensee making tinely and proper application for a

| i cense renewal shall be permtted to continue to operate under
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its existing license until its application is approved or
rejected, but shall not be released fromor otherw se indemified
for any act covered by this chapter or for any penalty incurred
under this chapter as a result of any violation of this chapter or
regul ati ons adopted under this chapter, pending final approval or
di sapproval of the application for the |license renewal.

(3) Each application for licensing renewal or registration
renewal shall include evidence of the satisfactory conpletion of
at least twelve (12) hours of approved continuing education in
primary and subordi nated financing transactions by the officers
and principals who are or will be actively engaged in the daily
operation of a nortgage conpany in the State of M ssissippi and
regi stered originators. For purposes of this subsection (3),
approved courses shall be those as approved by the M ssissipp
Mort gage Bankers Associ ation, the Education Commttee of the
Nat i onal Association of Mrtgage Brokers, the M ssissipp

Associ ation of Mrtgage Brokers or the Magnolia Mrtgage Brokers

and Educati onal Associ ation, who shall submt to the departnent a

listing of approved schools, courses, prograns and speci al

trai ning sessions. However, each application for |icensing
renewal or registration renewal of manufactured housing |icensees
or originators shall include evidence of the satisfactory
conpletion of at |east twelve (12) hours of continuing education,
of which eight (8) hours nust be approved by the Comm ssi oner of

| nsurance and four (4) hours consisting of courses in primary and
subordi nated financing transactions nust be approved by the

M ssi ssi ppi  Manuf act ured Housi ng Associ ati on, which shall submt
to the departnent a listing of those approved schools, courses,
prograns and special training sessions. A nmanufactured housi ng

| i censee or originator may submt evidence of conpletion of
courses that have been approved by the M ssissippi Mrtgage
Bankers Associ ation, the Education Conmttee of the National

Associ ation of Mrtgage Brokers, the M ssissippi Association of
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Mort gage Brokers or the Magnolia Mrtgage Brokers and Educati onal

Association to satisfy the four-hour requirenent of courses in

primary and subordi nated financing transactions.

In order for a continuing education course to be consi dered

an approved course under this subsection (3), the comm ssioner

nmust approve each course in advance. The conmm ssioner shal

approve courses on a case-by-case basis, and approval of a course

is valid only for that particular offering of the course, not for

any future offerings of the course.

SECTION 4. Section 81-18-21, M ssissippi Code of 1972, is
amended as fol |l ows:

81-18-21. (1) Any person required to be licensed under this
chapter shall maintain in its offices, or such other |ocation as
t he departnent shall permt, the books, accounts and records
necessary for the departnent to determ ne whether or not the
person is conplying with the provisions of this chapter and the
rules and regul ati ons adopted by the departnent under this
chapter. These books, accounts and records shall be nmaintained
apart and separate from any ot her business in which the person is
i nvol ved and nmay represent historical data for two (2) years
preceding the date of the last |icense application date forward.
The books, accounts, and records shall be kept in a secure
| ocation under conditions that will not lead to their damage or
destruction.

(2) To assure conpliance with the provisions of this
chapter, the departnent may exam ne the books and records of any
| i censee without notice during nornmal business hours. The
conmm ssioner shall charge the |licensee an exam nation fee in an

amount not |ess than Three Hundred Dol lars ($300.00) nor nore than

Si x Hundred Dol |l ars ($600.00) for each office or location within

the State of M ssissippi, plus any actual expenses incurred while
examning the |icensee's records or books that are | ocated outside
the State of M ssissippi. However, in no event shall a |licensee
S. B. No. 3039 *SS02/R1046*
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be exam ned nore than once in a two-year period unless for cause
shown based upon consuner conpl aint and/or other exigent reasons
as determ ned by the conm ssioner.

(3) The departnent, its designated officers and enpl oyees,
or its duly authorized representatives, for the purposes of
di scovering violations of this chapter and for the purpose of
det erm ni ng whet her any person or individual reasonably suspected
by the comm ssioner of conducting business that requires a |license
or registration under this chapter, may investigate those persons
and individuals and exam ne all rel evant books, records and papers
enpl oyed by those persons or individuals in the transaction of
busi ness, and may sumon w t nesses and exam ne them under oath
concerning matters as to the business of those persons, or other
such matters as may be relevant to the discovery of violations of
this chapter including, without Iimtation, the conduct of
busi ness without a license or registration as required under this
chapter.

(4) The departnent, in its discretion, nay disclose
i nformati on concerning any violation of this chapter or any rule,
regul ation, or order under this chapter, provided the information
is derived froma final order of the departnent.

(5) Exam nations and investigations conducted under this
chapter and information obtained by the departnent, except as
provi ded in subsection (4) of this section, in the course of its
duties under this chapter are confidenti al

(6) In the absence of malice, fraud, or bad faith a person
is not subject to civil liability arising fromthe filing of a
conplaint with the departnent, furnishing other information
required by this chapter, information required by the departnent
under the authority granted in this chapter, or information
voluntarily given to the departnent related to allegations that a

| i censee or prospective |icensee has violated this chapter.
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392 SECTION 5. This act shall take effect and be in force from
393 and after July 1, 2004.
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