M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Senator(s) Tollison To: Business and Financi al
I nstitutions

SENATE BI LL NO. 3011

1 AN ACT TO AMEND SECTI ON 85-7-181, M SSI SSI PPI CODE OF 1972,

2 TO PROVI DE FOR THE PROTECTI ON OF PROPERTY OMERS FROM A LI EN ON

3 ALL MONI ES ATTRI BUTED FOR THE AMOUNT DUE A SUBCONTRACTOR OR

4 SUPPLI ER OF THE CONTRACTOR FOR WORK PERFORVED OR MATERI ALS

5 FURN SHED | N MAKI NG | MPROVEMENTS THEREON, TO PRESCRI BE THE

6 PROCEDURE BY VWH CH SUCH LI EN MAY BE ENFORCED; TO PROVI DE FOR A

7 PAYMENT OR PERFORVANCE BOND I N LIEU OF THE LI EN;, AND FOR RELATED
8  PURPOSES.

9 BE I T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
10 SECTION 1. Section 85-7-181, M ssissippi Code of 1972, is

11 anended as foll ows:

12 85-7-181. (1) Except as otherw se provided herein, there

13 shall be a lien on all nonies attributed to the inprovenents

14 thereon, upon which any structure or other inprovenent is erected,
15 constructed, altered or repaired, in favor of subcontractors of

16 the contractor and suppliers of the contractor who performwork or
17 furnish materials for such structure or other inprovenent. The

18 lien rights afforded under this section shall not apply to clains
19 of subcontractors or suppliers in any case in which the contract
20 between the owner and contractor is |l ess than Twenty-five Thousand
21 Dollars ($25,000.00), or in any case in which the structure or
22 inprovenent is made to a one- to four-famly dwelling, a water
23 well, an oil and gas well or railroad or railroad enmbanknent.
24 (2) The lien provided for in subsection (1) shall take
25 effect, as to purchasers or encunbrances for a val uable
26 consideration without notice thereof, only fromthe tine of filing
27 of aclaimof lienin the office of the clerk of the chancery
28 court as provided in this section, except that the lien of a deed
29 of trust securing a construction |loan recorded prior to the filing
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of aclaimof lien as provided herein shall have priority over any

lien claimnt under this section.

(3) Delivery of material to the job is prina facie evidence

of its use therein.

(4) Every subcontractor or supplier who has furni shed | abor

or material used in the construction of the structure or other

i nprovenent and who has not been paid before the expiration of a

period of forty-five (45) days after the date of the |ast paynent

period for |abor perfornmed by himor materials furnished by him

shall have the right to file suit to enforce a |ien against al

noni es remai ning or the structure or other inprovenent from which

has been constructed in the anbunt due and owi ng for work

performed or materials furnished or both work and materi al s;

provi ded that:

(a) Wthin forty-five (45) days from conmencing to

performwork at or furnish materials to the construction site in

accordance with the terns and provisions of the contract, such

subcontractor or supplier provides the notice of lien right set

forth in subsection (5) of this section to the owner or owners of

the land, to any | ender having a recorded nortgage or deed of

trust on the | and upon whi ch such structure or other inprovenent

is located, and to the contractor; and

(b) Wthin forty-five (45) days of the date the first

paynent draw was due, such subcontractor or supplier:

(i) Files aclaimof lienin the office of the

chancery clerk of the county where the project is |ocated; and

(ii) Provides a copy of such claimof lien to the

owner or owners of the land, to any | ender having a recorded

nortgage or deed of trust on the property upon which such

structure or other inprovenent is |ocated, and to the contractor;

provi ded, however, that no claimof lien may be filed prior to the

date the |l abor is perfornmed or material furnished to the property.
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(5) The notice of lien right to the owner, |ender and

contractor required by subsection (4)(a) of this section shall be

given in witing by the subcontractor or supplier to the owner, or

one (1) of the owners if nore than one (1), at the owner's

resi dence or any place where the owner nmaintains an office or

conducts business, to the | ender at the address of the | ender

di scl osed on the recorded nortgage or deed of trust, or if no such

address appears, then at the principal office of the | ender, and

to the contractor at the contractor's principal office. Such

noti ce may be personally delivered by the subcontractor or

supplier or it may be nailed by certified mail, return receipt

request ed, postage prepaid, to the owner, or one of them and to

the |l ender and contractor. The failure to serve the notice of

lien right, or to tinely serve it, shall be a conplete defense to

enforcenent of a lien by any person. The serving of the notice of

lien right shall not dispense with recording the claimof lien

requi red by subsection (4)(b) of this section. The notice of lien

right shall not be a lien, cloud or encunbrance on the real

property. Such notice of lien right may be given in the foll ow ng

form which shall be sufficient:

"NOTI CE TO OMNER

To , owner or |ender:

Take notice, that the undersigned is about to furnish (or has

within fifteen (15) days furni shed) ,

your contractor, certain material or performed certain subcontract

work or both for the construction, repair or alternation of the

structure or other inprovenent being constructed on the foll ow ng

descri bed property:

and there will becone due to the undersigned on account thereof

the price of said material or subcontract work or both, for the

paynment of which the undersigned will claima |ien.
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| MPORTANT | NFORVATI ON FOR YOUR PROTECTI ON

I f your contractor fails to pay any and al

subcontractors or material suppliers w thout just cause

or neglects to make other legally required paynents, you

the I and owner may be included in I egal action to renedy

paynment. However, and to avoid such conflict, be it

enacted with this legislation that if |and ower is

provided witten affidavit fromthe prinme contractor

bef ore subsequent paynents are required that evidences

prior paynent to subcontractors for goods and/or

servi ces have been made such lien or further |egal

encunbrance that shall stemfromsuch failure to pay

sai d subcontractors and/or material suppliers shall be

null and voi d.

Under M ssissippi's |aws, those who work on your

property or provide materials and are not paid have a right

to enforce their claimfor paynent AGAI NST ALL MONI ES DUE AT

TIME OF LIEN. This claimis known as a construction lien."

(6) The claimof lien required by subsection (4)(b) of

this section shall be filed and recorded in the chancery

clerk's office where the land is |ocated in accordance with

Section 85-7-133, provided that there shall be no right nor

requi renent of a lienholder under this section to file a

contract pursuant to Section 85-7-139.

(7) Notw thstanding anything to the contrary contai ned

herein, the ambunt clained in a suit to enforce a |lien under

this act is subject to contractual provisions or conditions

i nposed upon the lien claimnt.

(8 No suit nmay be mai ntained by a subcontractor or

supplier to enforce the lien provided hereunder unless the

notices required by this section shall have been given and

filed, respectively, within the tinme required.
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(9) The persons protected by this lien statute, subject

to the notice provisions set forth above, are the | andowner,

subcontractors and material suppliers of the contractor.

(10) This construction lien shall not elimnate the

subcontractors and material suppliers right to stop paynent.

(11) A suit to enforce a lien arising under this act

shall be commenced within the tine and in the manner provi ded

by Section 85-7-141; shall be conducted in accordance with

Sections 85-7-143, 85-7-145, 85-7-147, 85-7-149, 85-7-151,

85-7-153, 85-7-155 and 85-7-157; and shall be i ntai nabl e

even though the general or primary contractor has been paid

in full if such contractor has not paid the person entitled

to enforce lien rights under this section; provided that such

lien shall take effect as to purchasers or encunbrancers for

a val uabl e consideration without notice thereof, only from

the tine of filing the claimof lien in the office of the

clerk of the chancery court as herei nabove stated, except

that the lien of a deed of trust securing a construction |oan

recorded prior to the tinme of filing a claimof lien as

provi ded herein shall have priority over the claimof any

lien claimnt under this section.

(12) 1If such structure or other inprovenent upon which

alienis clainmd hereunder is erected, constructed altered

or repaired at the instance of a tenant, guardian or other

person not the owner of the land, only the building,

structure or inprovenent, and the estate of the tenant or

such other person, in the |land, shall be subject to such

l'ien, unless the sane be done by the witten consent of the

owner. \Wenever the contract is perforned at the instance of

a tenant, guardi an or other person who is not the owner of

the land, then the reference in this act to owner shall nean

the tenant, guardi an or other person who is not the owner of

the | and, as applicable.
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(13) Venue on any suit under this section shall lie in

the county in which the structure or other inprovenent is

| ocated or in the county in which service of process may be

obt ai ned upon the owner.

(14) As used in this section, "contractor" neans the

person or persons having a contract or contracts with the

owner; "subcontractor” or "supplier" nmeans any person or

entity having a direct contract with the "contractor.” No

lien rights are afforded hereunder to anyone other than those

defined herein as "subcontractor" or "supplier" to the

contractor.

SECTION 2. If a paynent or paynent and perfornmance bond

with sufficient surety in an anount equal to the cost of
construction of such structure or other inprovenent is

provi ded by the contractor covering the clains of
subcontractors and suppliers to the contractor, then
subcontractors or suppliers to the contractor shall have a
cl aimsol ely under the bond and not against the owner's
property. In accordance with Section 85-7-185, M ssissipp
Code of 1972, such bond shall cover the clains of
subcontractors or suppliers regardl ess of whether so
expressly stated in the bond, and suit on the bond shall be
brought by a subcontractor or supplier in accordance with the
provi sions of Sections 85-7-187 through 85-7-195, M ssissipp
Code of 1972. The bond herein provided for may be nade by
any surety conpany authorized to do business in the State of
M ssi ssi ppi; provided, however, that when separate paynent
and perfornmance bonds are provided, the clains of
subcontractors and suppliers shall be covered solely by the
paynment bond. Filing and recording of a bond claimis not

required.
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Any rights in favor of other parties provided in a bond
shall be valid and enforceable in accordance with the terns
of the bond.

A supplier or subcontractor supplying |abor or materials
or both for the structure or other inprovenent, upon request
to the contractor and surety, shall be furnished with a
certified copy of the contract between the contractor and
owner and bonds executed by the contractor and surety.

SECTI ON 3. In the event that the contractor does not

provide a bond in accordance with Section 2 of this act, and
in the further event that a subcontractor or supplier
claimng a lien for |abor or materials upon any property
shall submt a notice of lien right and file a lien within
the time and in the nmanner prescribed above, then the owner
of such property, or any nortgagee or other person asserting
an interest in the property, or any contractor, subcontractor
or other person who nmay be liable for the paynent of said
lien, shall have the right to file in the construction |lien
book in the land records of the chancery clerk where the
project is constructed a bond for one and one-half (1-1/2)
times the amount of said lien clainmed with sufficient surety,
condi tioned upon the obligor's satisfying any judgnment that
may be rendered in favor of the person asserting said |ien.
The bond herein provided for may be nade by any surety
conpany authorized to do business in the State of

M ssissippi. Upon the filing of such bond, the |ien upon the
property covered by the bond shall be discharged. If the
bond is filed, the person asserting the |ien my nake the
obligor on the bond party to any action to enforce his claim
and any judgnent recovered by the claimant nay be against the
obligor on the bond, as well as against any other party

liable to the clai nant.
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223 SECTION 4. Any attenpted contractual waiver of the

224 rights afforded by this act shall be void and unenforceabl e.

225 The provisions of this act are cunul ative and supplenental to
226 all other laws of this state.

227 SECTION 5. This act shall take effect and be in force from
228 and after July 1, 2004.
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