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SENATE BI LL NO. 2044

AN ACT TO AMEND SECTI ON 27-7-9, M SSI SSI PPl CODE OF 1972, TO
DELETE THE REQUI REMENT THAT CERTAI N TRANSACTI ONS ENTERED | NTO BY
CORPORATI ONS BE ADJUSTED OR ELI M NATED FOR | NCOVE TAX PURPGCSES; TO
AMEND SECTION 27-7-17, M SSI SSI PPl CODE OF 1972, TO REVI SE CERTAI N
PROVI SI ONS REGARDI NG THE TREATMENT OF CERTAI N | NTEREST EXPENSE AS
A BUSI NESS DEDUCTI ON; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-7-9, M ssissippi Code of 1972, is
amended as foll ows:

27-7-9. (a) Except as provided in Sections 27-7-95 through
27-7-103, determ nation of anmount of gain or |oss.

(1) Conputation of gain or loss. The gain fromthe
sal e or other disposition of property shall be the excess of the
anount realized therefromover the adjusted basis provided in
subsection (c) for determning gain, and the |oss shall be the
excess of the adjusted basis provided in subsection (c) for
determ ning | oss over the anmpbunt realized.

(2) Anmount realized. The anmount realized fromthe sale
or other disposition of property shall be the sum of any noney
received plus the fair market val ue of the property (other than
noney) received.

(3) Installnent sales. Nothing in this section shal
be construed to prevent (in the case of property sold under
contract providing for paynment in installnents) the taxation of
that portion of any installnment paynent representing gain or
profit in the year in which such paynent is received.

(b) Recognition of gain or |loss. Except as otherw se

provided in this section, on the sale or exchange of property the
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entire amount of the gain or |oss, determ ned under subsection
(a), shall be recognized.
(c) Adjusted basis for determ ning gain or |oss.

(1) 1In general. The adjusted basis for determ ning the
gain or loss fromthe sale or other disposition of property,
whenever acquired, shall be the basis determ ned under subsection
(d) adjusted as provided in subsection (e).

(2) Bargain sale to a charitable organization. |If a
deduction is allowed under Section 27-7-17 (relating to charitable
contributions) by reason of a sale, then the adjusted basis for
determ ning the gain fromsuch sale shall be that portion of the
adj usted basis which bears the sane ratio to the adjusted basis as
t he amount realized bears to the fair market value of the
property.

(d) Basis of property.

(1) Property acquired after March 16, 1912. The basis
for ascertaining the gain derived or the | oss sustained fromthe
sale or other disposition of property, real, personal or m xed,
shall be, in the case of property acquired after March 16, 1912,
the cost of such property, except as otherw se provided in this
subsecti on.

(2) Inventory property. |If the property should have
been included in the last inventory, the basis shall be the | ast
i nventory val ue thereof.

(3) Property acquired by gift. 1In the case of property
acquired by gift after January 1, 1936, the basis shall be the
same as that which it would have in the hands of the donor or the
| ast precedi ng owner by whomit was not acquired by gift. If the
facts necessary to determ ne such basis are unknown to the donee,
the comm ssioner shall, if possible, obtain such facts from such
donor, or |ast preceding owner, or any other person cogni zant
thereof. |If the comm ssioner finds it inpossible to obtain such

facts, the comm ssioner shall establish a basis for the property
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fromthe best information available. |In the case of property
acquired by gift on or before January 1, 1936, the basis for
ascertaining gain or loss fromthe sale or other disposition
thereof shall be the fair market price or value of such property
at the time of acquisition.

(4) Property acquired by bequests, devises and
inheritance. |f personal property was acquired by specific
bequest, or if real property was acquired by general or specific
devise or by intestacy, the basis shall be the fair nmarket val ue
of the property at the tine of the death of the decedent. [If the
property was acquired by the decedent's estate fromthe decedent,
the basis in the hands of the estate shall be the fair market
val ue of the property at the tinme of the death of the decedent.
In all other cases, if the property was acquired either by wll or
by intestacy, the basis shall be the fair market val ue of the
property at the tinme of the distribution to the taxpayer. 1In the
case of property transferred in trust to pay the incone for life
to or upon the order or direction of the grantor, with the right
reserved to the grantor at all times prior to his death to revoke
the trust, the basis of such property in the hands of the persons
entitled under the terns of the trust instrunment to the property
after the grantor's death shall, after such death, be the sanme as
if the trust instrunent had been a will executed on the day of the
grantor's deat h.

(5) Property acquired by a transfer in trust. |If the
property was acquired by a transfer in trust (other than by a
transfer in trust by a bequest or devise), the basis shall be the
sanme as it would be in the hands of the grantor, increased in the
anount of gain, or decreased in the anmount of |oss, recognized to
the grantor upon such transfer under this section.

(6) Property acquired in tax-free exchanges. |If the
property was acquired upon an exchange described in subsection

(f), the basis shall be the sanme as in the case of the property
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exchanged, decreased in the anobunt of any noney received by the
taxpayer and increased in the anmount of gain or decreased in the
anount of loss to the taxpayer that was recogni zed upon such
exchange by the terns of this act. |f the property so acquired
consisted in part of the type of property permtted by subsection
(f) to be received without recognition of gain or loss, and in
part of other property, the basis provided in this subsection
shal|l be allocated between the properties (other than noney)
recei ved, and for the purpose of the allocation there shall be
assigned to such other property an anount equivalent to its fair
mar ket val ue at the date of the exchange.

(7) Property acquired in tax-free distribution. |If the
property consists of stock or securities distributed to a taxpayer
in connection with a transaction described in subsection (f), the
basis in the case of the stock in respect of which the
di stribution was nade shall be apportioned, under rules and
regul ati ons prescribed by the comm ssioner, between such stock and
the stock or securities distributed.

(8) Property acquired in involuntary conversions. |If
the property was acquired as the result of a conpul sory or
i nvol untary conversion described in subsection (f), the basis
shall be the sane as in the case of property so converted,
decreased in the anount of any noney received by the taxpayer
whi ch was not expended in accordance with the provisions of said
subsection determ ning the taxable status of the gain or |oss upon
such conversion, and increased in the anmount of gain or decreased
in the amount of |loss to the taxpayer recogni zed upon such
conver si on.

(9) Property acquired in wash sales. If substantially
identical property was acquired in place of stock or securities
whi ch were sold or disposed of and in respect of which | oss was
not all owed as a deduction under Section 27-7-17(d), the basis in

the case of property so acquired shall be the basis in the case of
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the stock or securities so sold or disposed of, except that, if
the repurchase price was in excess of the sales price, such basis
shall be increased in the anount of the difference, or if the
repurchase price was |l ess than the sales price, such basis shal
be decreased in the anount of the difference.
(10) Property acquired before March 16, 1912. The

basis for determning the gain or loss fromthe sale or other
di sposition of property acquired before March 16, 1912, shall be:

(A) The cost of such property (or in the case of
such property as is described in subsection (d)(2) or (4) of this
section the basis as therein provided, or in the case of property
acquired by gift or transfer in trust, the fair market val ue of
such property at the tinme of such acquisition); or

(B) The fair market value of such property as of
March 16, 1912, whichever is greater.

In determning the fair market value of stock in a
corporation as of March 16, 1912, due regard shall be given to the
fair market value of the assets of the corporation as of that
dat e.

(e) Adjustnents to basis.

(1) 1In general. In conputing the anount of gain or
| oss fromthe sale or other disposition of property, proper
adj ustnent shall be nade for any expenditure, receipt, |oss or
other item properly chargeable to capital account since the basis
date. The cost or other basis of the property shall also be
di m ni shed by the anpbunt of the deductions for exhaustion, wear
and tear, obsol escence, anortization and depletion, which have
since the acquisition of the property been allowable in respect of
such property whether or not such deductions were clainmed by the
taxpayer or fornerly allowed. |In the case of stock, the basis
shal |l be di m nished by the anount of distributions previously mde
in respect to such stock, to the extent provided under this

secti on.
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(2) Substituted basis. Wenever it appears that the
basis of the property in the hands of a taxpayer is a substituted
basis, then the adjustnments provided in subsection (e)(1) shall be
made after first making in respect of such substituted basis
proper adjustnents of a simlar nature in respect of the period
during which the property was held by the transferor, donor or
grantor, or during which the other property was held by the person
for whomthe basis is to be determ ned. The term "substituted
basi s" as used in this subsection neans a basis determ ned under
any provision of this section or under any correspondi ng provision
of a prior Inconme Tax Law, providing that the basis shall be
determ ned by reference to the basis in the hands of a transferor,
donor or grantor, or, by reference to other property held at any
time by the person for whomthe basis is to be determ ned.

(f) Recognition of gain or |loss -- exceptions.

(1) Exchange solely in kind.

(A) Property held for productive use or
investnment. No gain or loss shall be recognized if property held
for productive use in trade or business or for investnent (not
i ncluding stock in trade or other property held primarily for
sal e, nor stocks, bonds, notes, choses in action, certificates of
trust or beneficial interest, or other securities or evidence of
i ndebt edness or interest) is exchanged solely for property of a
like kind to be held either for productive use in trade or
busi ness or for investnent.

(B) Stock for stock in same corporation. No gain
or loss shall be recognized if common stock in a corporation is
exchanged solely for comobn stock in the sane corporation, or if
preferred stock in a corporation is exchanged solely for preferred
stock in the sanme corporation

(C Transfers to corporation controlled by
transferor. No gain or loss shall be recognized if property is

transferred to a corporation by one or nore persons solely in
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exchange for stock or securities in such corporation, and if

i medi ately after the exchange such person or persons are in
control of the corporation; but in the case of an exchange by two
(2) or nore persons, this subsection shall apply only if the
anount of the stock and securities received by each is
substantially in proportion to his interest in the property prior
to the exchange.

(D) Stock for stock on reorganization. No gain or
| oss shall be recognized if stock or securities in a corporation,
a party to a reorgani zation, are, in pursuance of the plan of
reorgani zati on, exchanged solely for stock or securities in such
corporation or in another corporation, a party to a
reorgani zati on.

(2) Gain fromexchanges not solely in kind. If an
exchange woul d be within the provisions of subsection (f)(1) of
this section, if it were not for the fact that the property
recei ved in exchange consists not only of property permtted by
subsection (f)(1) to be received without the recognition of gain,
but also of other property or noney, then the gain, if any, to the
reci pient shall be recogni zed, but in an anmount not in excess of
the sum of such noney and the fair nmarket val ue of such other
property so received.

(3) Loss fromexchanges not solely in kind. |If an
exchange woul d be within the provisions of subsection (f)(1) of
this section, if it were not for the fact that the property
recei ved in exchange consists not only of property permtted by
subsection (f)(1) to be received without the recognition of gain
or loss but also of other property or noney, then no loss fromthe
exchange shall be recogni zed.

(4) Distribution of stock on reorgani zation. If in
pursuance of a plan of reorganization, there is distributed to a
sharehol der in a corporation, a party to the reorganization, stock

or securities in such corporation or in another corporation, a
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party to the reorgani zation, w thout the surrender by such
shar ehol der of stock or securities in such corporation, no gain to
the distributee fromthe recei pt of such stock or securities shal
be recogni zed.

(5) Distribution with effect of taxable dividend. If a
di stribution nmade in pursuance of a plan of reorganization is
within the provisions of subsection (f)(4) of this section, but
has the effect of the distribution of a taxable dividend, then
there shall be taxed as a dividend to each distributee such an
anount of the gain recognized under subsection (f)(2) as is not in
excess of his ratable share of the undistributed earnings and
profits of the corporation. The remainder, if any, of the gain
recogni zed under subsection (f)(2) shall be taxed as a gain from
t he exchange of property.

(6) Involuntary conversions. |If property, as a result
of its destruction in whole or in part, theft, seizure or
requi sition or condemation, or threat or inmnence thereof, is
conpul sorily or involuntarily converted:

(A) Into property simlar or related in service or
use to the property so converted, no gain shall be recognized, but
| oss shall be recognized;

(B) Into noney, no gain shall be recognized if
such noney is expended, within a period ending two (2) years after
the close of the first taxable year in which any part of the gain
upon the conversion is realized, in the acquisition of other
property simlar or related in service or use to the property so
converted, or in the acquisition of control of a corporation
owni ng such other property, or in the establishnent of a
repl acenent fund, but |oss shall be recognized. |If any part of
the noney is not so expended, the gain shall be recognized to the
extent of the noney which is not so expended, regardl ess of
whet her such noney is received in one or nore taxable years and

regardl ess of whether or not the noney which is not so expended
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constitutes gain. Provided, gain realized on property which is
conpul sorily or involuntarily converted for public use under Title
1, Chapter 27, M ssissippi Code of 1972, or any federal |aw
relating to the involuntary conversion of property for public use
shall not be recognized. Provided further, that gain realized on
property which is voluntarily converted for public use shall not
be recogni zed after it becones evident that em nent domain
proceedi ngs are probabl e.

The provisions of this subsection relating to the
nonrecogni ti on of gain, including the exception provided in
subpar agraph (B), shall apply only to an owner of the converted
property who has held title to such property for a period at | east
three (3) years prior to the date of the disposition of the
converted property, provided that an owner who acquired such
property by bequest, devise, gift or inheritance shall be excl uded
fromthis limtation, if the preceding owner acquired title to
such property at least three (3) years prior to the date of
di sposition.

(7) Property exchanged treated as equival ent of cash.
When property other than property specified in subsection
(f)(1)(A) of this section is exchanged for other property, the
property received in exchange shall, for the purpose of
determ ning gain or |loss, be treated as the equivalent of cash to
the amount of its fair market val ue.

(8) Distribution of assets of corporation. The
distribution to the taxpayer of the assets of a corporation shal
be treated as a sale of the stock or securities of the corporation
owned by him and the gain or |oss shall be conputed accordingly.

(9) Oganization of a corporation. In the case of the
organi zati on of a corporation, the stock and securities received
shal |l be considered to take the place of property transferred

therefor, and no gain or loss shall be deened to arise therefrom
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(10) Sales of certain interests in financial
institutions domciled in Mssissippi, donmestic corporations,
donestic limted partnerships or donestic limted liability
conpani es.

(A) No gain shall be recognized fromthe sale of
aut hori zed shares in financial institutions domciled in
M ssi ssi ppi and donestic corporations, or partnership interests in
donestic limted partnerships and donestic limted liability
conpani es, that have been held for nore than one (1) year;
provi ded, however, that any gain that woul d otherw se be excl uded
by this provision shall first be applied against, and reduced by,
any | osses determ ned fromsales or transactions described by this
provision if the |losses were incurred in the year of the gain or
within the two (2) years preceding or subsequent to the gain.

(B) No gain shall be recognized fromthe sale of
all or at least ninety percent (90% of the assets in donestic
corporations except those assets that represent the ownership
interest of another entity provided:

(1) The assets of the corporation have been
held for nore than one (1) year;

(i1i1) The corporation is totally |iquidated
and di ssolved within one (1) cal endar year fromthe date of the
sale of all or at least ninety percent (90% of the assets of the
corporation; and

(ti1) The depreciation and/or anortization
that has been taken on the assets of the corporation shall be
recaptured and taxed as ordinary incone in the sane nanner as
provided for in Section 1245 of the Internal Revenue Code, as
anended, and any corresponding regulations relating to Section
1245 property. Al depreciation and/or anortization shall be
recaptured up to cost prior to any nonrecognition of gains.

(g) Reorganization defined. The term "reorgani zation"

neans:
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(1) A statutory nmerger or consolidation;

(2) The acquisition by one (1) corporation, in exchange
solely for all or a part of its voting stock (or in exchange
solely for all or a part of the voting stock of a corporation
which is in control of the acquiring corporation), of stock of
anot her corporation if, imediately after the acquisition, the
acquiring corporation has control of such other corporation, or of
substantially all the properties of another corporation;

(3) Atransfer by a corporation of all or a part of its
assets to another corporation if inmmediately after the transfer
the transferor, or one or nore of its sharehol ders (including
persons who were sharehol ders inmmedi ately before the transfer), or
any conbination thereof, is in control of the corporation to which
t he assets are transferred,

(4) A recapitalization; or

(5 A nere change in identity, formor place of
organi zati on, however effected.

(h) Party to a reorgani zation defined. The term"a party to
a reorgani zation" includes a corporation resulting froma
reorgani zati on and i ncludes both corporations in the case of an
acquisition by one (1) corporation of at least a nmgjority of the
voting stock and at least a majority of the total nunber of shares
of all other classes of stock of another corporation.

(i) Control defined. As used in this section, the term
"control" neans the ownership of at |east eighty percent (80% of
the voting stock and at | east eighty percent (80% of the total
nunber of shares of all other classes of stock of the corporation.

(j) Special rules.

(1) Liquidation of subsidiaries. A transfer to a
parent corporation fromits subsidiary of property distributed in
conplete liquidation of the subsidiary shall result in no

recogni zed gain or loss if the basis of the property in the hands
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of the parent corporation is the sane as it was in the hands of
t he subsidiary.

(2) @Gain or loss on sales or exchanges in connection
with certain |iquidations. Corporations adopting a plan of
conplete liquidation under the provisions of the Internal Revenue
Code shall recognize the gain or loss fromthe sale or exchange of
property by the corporation under said plan. The total gain or
|l oss fromthe liquidating distributions shall be recognized by the
shar ehol ders; however, a credit for the tax paid by the
| i qui dati ng corporation on the gain fromthe sale or exchange of
property under the plan of liquidation will be allowed to the
extent of any tax liability to the sharehol ders. The corporation
shall provide to the State Tax Comm ssion a |list of al
sharehol ders with their percentage of ownership, distribution, tax
credit allowed and any other information requested.

(3) Distribution of stock and securities of a
controlled corporation. No gain shall be recognized on a
distribution to a stockhol der of a corporation if such gain would
not be recogni zed to such stockhol der for federal incone tax
pur poses under the provisions of Section 355 of the federal
I nt ernal Revenue Code.

(4) Notwi thstanding the other provisions of this
section, a corporation or other entity that is involved in
restructuring, reorgani zing, distributing assets or profits, or
changi ng ownership that results in an adjustnment to its asset
basis is required to report a gain in the year such transaction
occurs on any such transacti on when the transaction invol ves
assets owned or used in this state, or otherw se represents assets
owned or used in this state. |[If a transfer of inconme or a change
in asset valuation occurs on the tax records of the taxpayer, such
transaction shall result in taxation to this state to the extent

of the transfer of incone or change in asset val uation.
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(5 If a corporation or other entity makes an I nternal
Revenue Code Section 338 election, or other simlar election under
whi ch the aggregate basis in assets are increased on the tax
records of the taxpayer, then a simlar election nust al so be made
for M ssissippi purposes, but the gain nust be recogni zed by the
corporation in which the increase in basis of the assets occurs.
The corporation or other entity is allowed to increase its basis
by the anmount of gain recognized. An aggregate wite-down of
assets is not allowed. The parent corporation shall recognize the
gain on the disposition of its stock.

(6) For state tax purposes, a corporation or other
I egal entity is considered separate fromits sharehol ders,
affiliated corporations or other entities. * * * Al transactions
entered into by a corporation nust be at "arns-length."” If
requested by the conm ssioner, the taxpayer nust be able to
substantiate that the transaction occurred at "arns-length." |If
not, the transaction nmay be adjusted to the satisfaction of the

comm ssioner. The provisions deleted fromthis subsection (j)(6)

by Senate Bill No. 2044, 2004 Regul ar Session, shall be del eted

retroactively to January 1, 1990, and shall not apply to any

transacti on (whether occurring before, on, or after January 1,

1990), except those provisions shall not be retroactively del eted

as to, and shall apply to, a transaction to the extent those

provi si ons have been applied to the transaction in a taxable year

of the taxpayer that is (A subject to a settlenent with or

deci sion by the conm ssioner that is final and nonappeal abl e as of

the date of passage of Senate Bill No. 2044, 2004 Regul ar Sessi on,

or (B) subject to a judgnent by a court of this state that is

final and nonappeal abl e as of the date of passage of Senate Bil

No. 2044, 2004 Regul ar Session. In determ ning whether the

transaction occurred at arns-length, the comm ssioner shal

consi der the follow ng:
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(A) Wether the transaction is in conpliance with
the federal regulations pronmul gated under Internal Revenue Code
Section 482;

(B) Whether the transaction was done for a valid
busi ness purpose;

(© \Wether the incone being shifted by the
transaction is subject to a tax in another state;

(D) Whether the transaction is consistent with the
results that woul d have been realized if uncontrolled taxpayers
had engaged in the sanme transacti on under the same circunstances;
and

(E) O her factors which support the conclusion
that income is being shifted to avoid the tax inposed by this
chapter.

(k) Sale or exchange of residence.

(1) Loss on sale or exchange of residence. Loss from
the sale or exchange of property used by the taxpayer as his
princi pal residence is not recognized and cannot be deduct ed.

(2) Nonrecognition of gain. Gain shall be conmputed in
accordance wth the provisions of the Internal Revenue Code,
rules, regulations and revenue procedures relating to the sale or
exchange of a personal residence not in direct conflict with the
provi sions of the M ssissippi |Inconme Tax Law.

(3) Gain on the sale or exchange of residence. A
recogni zabl e gain on the sale or exchange of a personal residence
shall be included in gross incone and treated as ordi nary incone.

(1) Distributions by corporations.
(1) Distributions of the property of a corporation,
i ncluding partial and conplete Iiquidations, shall be recognized
by the distributing corporation and the gain or |oss shall be
conputed on the difference of the fair market val ue of the assets
distributed and their basis. The total gain or loss fromthe

distributions to the sharehol ders shall be recogni zed by the
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shar ehol ders subject to subsections (f)(8) and (j)(1); however, a
credit for the tax paid by the distributing corporation on the
gain fromthe sale or exchange of property under the plan of
distribution wll be allowed to the extent of any liability to the
sharehol ders. The corporation shall provide to the State Tax

Comm ssion a list of all shareholders with their percentage of
ownership, distribution, tax credit allowed and any ot her

i nformati on requested.

(2) Source of distributions. For the purposes of this
act, every distribution is made out of earnings or profits to the
extent thereof, and fromthe nost recently accunul ated earni ngs
and profits. Any earnings or profit accunulated, or increase in
val ue of property acquired, before March 16, 1912, may be
distributed exenpt fromtax (after the earnings and profits
accunul ated after March 16, 1912, have been distributed), but any
such tax-free distribution shall be applied against and reduce the
basis of the stock provided in subsection (d).

(3) Distributions in liquidation. Anounts distributed
in conplete liquidation of a corporation shall be treated as in
full paynent in exchange for the stock, and anmounts distributed in
partial liquidation of a corporation shall be treated as in part
or full paynment in exchange for the stock. The gain or loss to
the distributee resulting fromsuch exchange shall be determ ned
under subsection (a), but shall be recognized only to the extent
provided in subsection (f). In the case of amobunts distributed in
partial liquidation, the part of such distribution which is
property chargeable to capital account shall not be considered a
distribution of earnings or profits within the neani ng of
paragraph (2) of this subsection for the purpose of determ ning
the taxability of subsequent distributions by the corporations.

(4) Oher distributions. |[If any distribution (not in
partial or conplete liquidation) made by a corporation to its

sharehol ders, is not out of increase in value of property accrued
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before March 16, 1912, and is not out of earnings or profits, then
t he amount of such distribution shall be applied agai nst and
reduce the basis of the stock provided in subsection (d), and if
in excess of such basis, such excess shall be taxable in the sane
manner as a gain fromthe sale or exchange of property.

(5) Stock dividends. A stock dividend shall not be
subj ect to tax.

(6) Cancellation or redenption of stock. If a
corporation cancels or redeens its stock (whether or not such
stock was issued as a stock dividend) at such tinme and in such
manner as to make the distribution and cancellation or redenption
in whole or in part essentially equivalent to the distribution of
a taxabl e dividend, the anount so distributed in redenption or
cancel l ation of the stock, to the extent that it represents a
distribution of earnings or profits accunul ated after March 16,
1912, shall be treated as a taxabl e dividend.

(7) "Amounts distributed in partial Iiquidation”
defined. As used in this subsection, the term"anounts
distributed in partial |iquidation"” neans distribution by a
corporation in conplete cancellation or redenption of a part of
its stock, or one of a series of distributions in conplete
cancel l ation or redenption of all or a portion of its stock.

(8) Distributions of stock pursuant to order enforcing
the Antitrust Laws. Any distribution of stock which is nade
pursuant to the order of any court enforcing the Antitrust Laws of
the United States, or of any state, shall be a distribution which
is not out of earnings and profits of the distributing
corporation, but the value of the stock so distributed shall be
appl i ed agai nst and reduce the basis of the stock of the
di stributing corporation provided in subsection (d), and if in
excess of such basis, such excess shall be taxable in the sane

manner as a gain fromthe sale or exchange of property.
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SECTION 2. Section 27-7-17, M ssissippi Code of 1972, is
amended as fol |l ows:

27-7-17. In conputing taxable inconme, there shall be all owed
as deducti ons:

(1) Business deductions.

(a) Business expenses. All the ordinary and necessary
expenses paid or incurred during the taxable year in carrying on
any trade or business, including a reasonable allowance for
sal aries or other conpensation for personal services actually
render ed; nonrei nbursable traveling expenses incident to current
enpl oynent, including a reasonabl e anount expended for neals and
| odgi ng while away fromhonme in the pursuit of a trade or
busi ness; and rentals or other paynents required to be nade as a
condition of the continued use or possession, for purposes of the
trade or business of property to which the taxpayer has not taken
or is not taking title or in which he had no equity. Expense
incurred in connection with earning and distributing nontaxable
income is not an allowabl e deduction. Limtations on
entertai nment expenses shall conformto the provisions of the
I nt ernal Revenue Code of 1986.

(b) Interest. Al interest paid or accrued during the
t axabl e year on busi ness i ndebtedness, except interest upon the
i ndebt edness for the purchase of tax-free bonds, or any stocks,

t he dividends fromwhich are nontaxabl e under the provisions of
this article; provided, however, in the case of securities

deal ers, interest paynents or accruals on |oans, the proceeds of
whi ch are used to purchase tax-exenpt securities, shall be
deductible if income fromotherw se tax-free securities is
reported as incone. Investnent interest expense shall be limted
to investnent incone. * * * For the purposes of this paragraph,
the phrase "interest upon the indebtedness for the purchase of
tax-free bonds" applies only to the indebtedness incurred for the

purpose of directly purchasing tax-free bonds and does not apply

S. B. No. 2044 *SS02/R153*
04/ SS02/ R153
PAGE 17



552
553
554
555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584

to any ot her indebtedness incurred in the regular course of the
t axpayer's busi ness. Any corporation, association, organization
or other entity taxable under Section 27-7-23(c) shall allocate
interest expense as provided in Section 27-7-23(c)(3)(!). The

provi sions deleted fromthis paragraph (1)(b) by Senate Bill No.

2044, 2004 Regul ar Session, shall be deleted retroactively to

January 1, 1990, and shall not apply to any transacti on (whet her

occurring before, on, or after January 1, 1990), except those

provi sions shall not be retroactively deleted as to, and shal

apply to, a transaction to the extent those provisions have been

applied to the transaction in a taxable year of the taxpayer that

is (i) subject to a settlenment with or decision by the

comm ssioner that is final and nonappeal able as of the date of

passage of Senate Bill No. 2044, 2004 Regul ar Session, or (ii)

subject to a judgnent by a court of this state that is final and

nonappeal abl e as of the date of passage of Senate Bill No. 2044,

2004 Regul ar Sessi on.

(c) Taxes. Taxes paid or accrued within the taxable
year, except state and federal incone taxes, excise taxes based on
or neasured by net incone, estate and inheritance taxes, gift
taxes, cigar and cigarette taxes, gasoline taxes, and sales and
use taxes unless incurred as an item of expense in a trade or
busi ness or in the production of taxable inconme. |In the case of
an individual, taxes permtted as an item zed deducti on under the
provi si ons of subsection (3)(a) of this section are to be clained
t her eunder.

(d) Business |osses.

(i) Losses sustained during the taxable year not
conpensated for by insurance or otherwise, if incurred in trade or
busi ness, or nonbusi ness transactions entered into for profit.

(i1) Limtations on | osses from passive activities
and rental real estate shall conformto the provisions of the

| nternal Revenue Code of 1986.
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(e) Bad debts. Losses fromdebts ascertained to be
wort hl ess and charged off during the taxable year, if sustained in
the conduct of the regular trade or business of the taxpayer;
provi ded, that such |osses shall be allowed only when the taxpayer
has reported as incone, on the accrual basis, the anount of such
debt or account.

(f) Depreciation. A reasonable allowance for
exhaustion, wear and tear of property used in the trade or
busi ness, or rental property, and depreciation upon buil di ngs
based upon their reasonable value as of March 16, 1912, if
acquired prior thereto, and upon cost if acquired subsequent to
t hat date.

(g) Depletion. 1In the case of mnes, oil and gas
wel |l s, other natural deposits and tinber, a reasonable all owance
for depletion and for depreciation of inprovenents, based upon
cost, including cost of devel opnent, not otherw se deducted, or
fair market value as of March 16, 1912, if acquired prior to that
date, such allowance to be nmade upon regul ations prescribed by the
conm ssioner, with the approval of the Governor.

(h) Contributions or gifts. Except as otherw se
provided in subsection (3)(a) of this section for individuals,
contributions or gifts nade by corporations wthin the taxable
year to corporations, organizations, associations or institutions,
i ncl udi ng Community Chest funds, foundations and trusts created
solely and exclusively for religious, charitable, scientific or
educati onal purposes, or for the prevention of cruelty to children
or animals, no part of the net earnings of which inure to the
benefit of any private stockholder or individual. This deduction
shall be allowed in an anount not to exceed twenty percent (20%
of the net inconme. Such contributions or gifts shall be allowable
as deductions only if verified under rules and regul ati ons
prescri bed by the conm ssioner, with the approval of the Governor.

Contri butions made in any formother than cash shall be allowed as

S. B. No. 2044 *SS02/R153*
04/ SS02/ R153
PAGE 19



618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647
648

a deduction, subject to the limtations herein provided, in an
anount equal to the actual market value of the contributions at
the time the contribution is actually nade and consunmat ed.

(1) Reserve funds - insurance conpanies. In the case
of insurance conpanies the net additions required by law to be
made within the taxable year to reserve funds when such reserve
funds are nmaintained for the purpose of liquidating policies at
maturity.

(j) Annuity inconme. The suns, other than dividends,
paid within the taxpayer year on policy or annuity contracts when
such inconme has been included in gross incone.

(k) Contributions to enpl oyee pension pl ans.
Contributions made by an enployer to a plan or a trust formng
part of a pension plan, stock bonus plan, disability or
deat h-benefit plan, or profit-sharing plan of such enpl oyer for
t he exclusive benefit of sonme or all of his, their, or its
enpl oyees, or their beneficiaries, shall be deductible fromhis,
their, or its inconme only to the extent that, and for the taxable
year in which, the contribution is deductible for federal incone
tax purposes under the Internal Revenue Code of 1986 and any ot her
provisions of simlar purport in the Internal Revenue Laws of the
United States, and the rules, regulations, rulings and
determ nations pronul gated thereunder, provided that:

(i) The plan or trust be irrevocable.

(i1i) The plan or trust constitute a part of a
pensi on plan, stock bonus plan, disability or death-benefit plan,
or profit-sharing plan for the exclusive benefit of sonme or all of
t he enpl oyer's enpl oyees and/or officers, or their beneficiaries,
for the purpose of distributing the corpus and i nconme of the plan
or trust to such enployees and/or officers, or their

beneficiari es.
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(ti1) No part of the corpus or incone of the plan
or trust can be used for purposes other than for the exclusive
benefit of enployees and/or officers, or their beneficiaries.

Contributions to all plans or to all trusts of real or
personal property (or real and personal property conmbined) or to
i nsured plans created under a retirenment plan for which provision
has been nmade under the laws of the United States of America,
maki ng such contributions deductible fromincone for federa
i ncome tax purposes, shall be deductible only to the same extent
under the Incone Tax Laws of the State of M ssissippi.

(1) Net operating |oss carrybacks and carryovers. A
net operating |oss for any taxable year ending after Decenber 31,
1993, and taxable years thereafter, shall be a net operating |oss
carryback to each of the three (3) taxable years preceding the
taxabl e year of the loss. |If the net operating |loss for any
t axabl e year is not exhausted by carrybacks to the three (3)
t axabl e years preceding the taxable year of the |oss, then there
shall be a net operating | oss carryover to each of the fifteen
(15) taxable years follow ng the taxable year of the |oss
begi nning with any taxabl e year after Decenber 31, 1991.

For any taxable year ending after Decenber 31, 1997, the
period for net operating | oss carrybacks and net operating |oss
carryovers shall be the sane as those established by the |Internal
Revenue Code and the rules, regulations, rulings and
determ nations promul gated thereunder as in effect at the taxable
year end or on Decenber 31, 2000, whichever is earlier.

A net operating loss for any taxable year ending after
Decenber 31, 2001, and taxable years thereafter, shall be a net
operating | oss carryback to each of the two (2) taxable years
precedi ng the taxable year of the loss. |If the net operating |oss
for any taxable year is not exhausted by carrybacks to the tw (2)
t axabl e years preceding the taxable year of the |loss, then there

shall be a net operating |oss carryover to each of the twenty (20)
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taxabl e years follow ng the taxable year of the |oss beginning
wi th any taxable year after the taxable year of the |oss.

The term "net operating loss,” for the purposes of this
par agr aph, shall be the excess of the deductions allowed over the
gross incone; provided, however, the foll ow ng deductions shal
not be allowed in conputing sane:

(1) No net operating |oss deduction shall be
al | oned.

(11) No personal exenption deduction shall be
al | oned.

(tii1) Al owabl e deductions which are not
attributable to taxpayer's trade or business shall be allowed only
to the extent of the amount of gross incone not derived from such
trade or business.

Any taxpayer entitled to a carryback period as provi ded by
this paragraph may elect to relinquish the entire carryback period
Wth respect to a net operating |oss for any taxable year ending
after Decenber 31, 1991. The election shall be made in the manner
prescri bed by the State Tax Comm ssion and shall be made by the
due date, including extensions of tinme, for filing the taxpayer's
return for the taxable year of the net operating |oss for which
the election is to be in effect. The election, once nade for any
taxabl e year, shall be irrevocable for that taxable year.

(m Anortization of pollution or environnental control
facilities. Allowance of deduction. Every taxpayer, at his
el ection, shall be entitled to a deduction for pollution or
environmental control facilities to the sanme extent as that
al l oned under the Internal Revenue Code and the rules,
regul ations, rulings and determ nations pronul gated thereunder.
(n) Dividend distributions - real estate investnent
trusts. "Real estate investnent trust" (hereinafter referred to
as REIT) shall have the nmeaning ascribed to such termin Section

856 of the federal |Internal Revenue Code of 1986, as anended. A

S. B. No. 2044 *SS02/R153*
04/ SS02/ R153
PAGE 22



715
716
717
718
719
720
721
722
723
724
725
726
727
728
729
730
731
732
733
734
735
736
737
738
739
740
741
742
743
744
745
746
747

REIT is allowed a dividend distributed deduction if the dividend
distributions neet the requirenents of Section 857 or are

ot herw se deducti bl e under Section 858 or 860, federal Internal
Revenue Code of 1986, as anended. In addition:

(1) A dividend distributed deduction shall only be
all owed for dividends paid by a publicly traded REIT. A qualified
REI T subsidiary shall be allowed a dividend distributed deduction
if its owner is a publicly traded REIT.

(1i1) Inconme generated fromreal estate contributed
or sold to a REIT by a shareholder or related party shall not give
rise to a dividend distributed deduction, unless the sharehol der
or related party woul d have received the dividend distributed
deduction under this chapter.

(ti1) A holding corporation receiving a dividend
froma REIT shall not be allowed the deduction in Section
27-7-15(4) (t).

(tv) Any REIT not allowed the dividend distributed
deduction in the federal Internal Revenue Code of 1986, as
anmended, shall not be allowed a dividend distributed deduction
under this chapter.

The comm ssioner is authorized to promul gate rul es and
regul ations consistent with the provisions in Section 269 of the
federal Internal Revenue Code of 1986, as anended, so as to
prevent the evasion or avoi dance of state incone tax.

(o) Contributions to coll ege savings trust fund
accounts. Contributions or paynments to a M ssissippi Affordable
Col | ege Savi ngs Program account are deductible as provided under
Section 37-155-113. Paynents made under a prepaid tuition
contract entered into under the M ssissippi Prepaid Affordable
Col | ege Tuition Program are deducti ble as provided under Section
37-155-17.

(2) Restrictions on the deductibility of certain intangible

expenses and interest expenses with a rel ated nenber.
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(a) As used in this subsection (2):

(1) "Intangi ble expenses and costs" include:

1. Expenses, |osses and costs for, rel ated
to, or in connection directly or indirectly with the direct or
i ndirect acquisition, use, maintenance or managenent, ownership,
sal e, exchange or any other disposition of intangible property to
t he extent such anobunts are allowed as deductions or costs in
determ ni ng taxabl e i ncome under this chapter;

2. Expenses or |losses related to or incurred
in connection directly or indirectly with factoring transactions
or discounting transacti ons;

3. Royalty, patent, technical and copyright
f ees;

4. Licensing fees; and

5. OQher simlar expenses and costs.

(i) "Intangible property” neans patents, patent
applications, trade nanes, trademarks, service marks, copyrights
and simlar types of intangi ble assets.

(i) "lInterest expenses and cost" neans anounts
directly or indirectly allowed as deductions for purposes of
determ ni ng taxabl e i ncome under this chapter to the extent such
i nterest expenses and costs are directly or indirectly for,
related to, or in connection with the direct or indirect
acqui sition, nmaintenance, nmanagenent, ownership, sale, exchange or
di sposition of intangible property.

(iv) "Related nenber"” neans an entity or person
that, with respect to the taxpayer during all or any portion of
the taxable year, is a related entity, a conponent nenber as
defined in the Internal Revenue Code, or is an entity or a person
to or fromwhomthere is attribution of stock ownership in
accordance with Section 1563(e) of the Internal Revenue Code.

(v) "Related entity" neans:
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1. A stockholder who is an individual or a
menber of the stockholder's famly, as defined in regulations
prescribed by the comm ssioner, if the stockhol der and the nenbers
of the stockholder's famly own, directly, indirectly,
beneficially or constructively, in the aggregate, at least fifty
percent (50% of the value of the taxpayer's outstandi ng stock;

2. A stockhol der, or a stockholder's
partnership, limted liability conpany, estate, trust or
corporation, if the stockhol der and the stockhol der's
partnerships, limted liability conpanies, estates, trusts and
corporations own, directly, indirectly, beneficially or
constructively, in the aggregate, at least fifty percent (50% of
the value of the taxpayer's outstandi ng stock;

3. A corporation, or a party related to the
corporation in a manner that would require an attribution of stock
fromthe corporation to the party or fromthe party to the
corporation, if the taxpayer owns, directly, indirectly,
beneficially or constructively, at least fifty percent (50% of
the value of the corporation's outstanding stock under regul ation
prescribed by the comm ssioner;

4. Any entity or person which would be a
rel ated nmenber under this section if the taxpayer were considered
a corporation for purposes of this section.

(b) In conputing net inconme, a taxpayer shall add back
ot herwi se deductible interest expenses and costs and intangible
expenses and costs directly or indirectly paid, accrued to or
incurred, in connection directly or indirectly with one or nore
direct or indirect transactions with one or nore rel ated nenbers.

(c) The adjustnents required by this subsection shal
not apply to such portion of interest expenses and costs and
i nt angi bl e expenses and costs that the taxpayer can establish

neets one (1) of the foll ow ng:
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(i) The related nmenber directly or indirectly
pai d, accrued or incurred such portion to a person during the sane
i ncome year who is not a rel ated nenber; or

(i1i1) The transaction giving rise to the interest
expenses and costs or intangible expenses and costs between the
t axpayer and rel ated nenber was done primarily for a valid
busi ness purpose other than the avoi dance of taxes, and the
related nmenber is not primarily engaged in the acquisition, use,
mai nt enance or nanagenent, ownership, sale, exchange or any other
di sposition of intangible property.

(d) Nothing in this subsection shall require a taxpayer
to add to its net incone nore than once any anmount of interest
expenses and costs or intangible expenses and costs that the
t axpayer pays, accrues or incurs to a related nenber.

(e) The comm ssioner nmay prescribe such regul ations as
necessary or appropriate to carry out the purposes of this
subsection, including, but not limted to, clarifying definitions
of terms, rules of stock attribution, factoring and di scount
transacti ons.

(3) Individual nonbusi ness deducti ons.

(a) The anount all owable for individual nonbusiness
item zed deductions for federal inconme tax purposes where the
individual is eligible to elect, for the taxable year, to item ze
deductions on his federal return except the foll ow ng:

(1) The deduction for state incone taxes paid,

(i1) The deduction for gam ng | osses from gam ng
establ i shments;

(ti1) The deduction for taxes collected by
| i censed gam ng establishnments pursuant to Section 27-7-901;

(iv) The deduction for taxes collected by gam ng
establ i shnents pursuant to Section 27-7-903.

(b) In lieu of the individual nonbusiness item zed

deductions authorized in paragraph (a), for all purposes other
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than ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business, an optional
standard deduction of:

(1) Three Thousand Four Hundred Dol |l ars
($3, 400. 00) through cal endar year 1997, Four Thousand Two Hundred
Dol I ars ($4, 200.00) for the cal endar year 1998 and Four Thousand
Si x Hundred Dol | ars ($4, 600.00) for each cal endar year thereafter
in the case of married individuals filing a joint or conbined
return;

(ii) One Thousand Seven Hundred Dol |l ars
(%1, 700. 00) through cal endar year 1997, Two Thousand One Hundred
Dol lars ($2,100.00) for the cal endar year 1998 and Two Thousand
Three Hundred Dol l ars ($2,300.00) for each cal endar year
thereafter in the case of married individuals filing separate
returns;

(ii1) Three Thousand Four Hundred Dol | ars
($3,400.00) in the case of a head of famly; or

(tv) Two Thousand Three Hundred Dol |l ars
(%$2,300.00) in the case of an individual who is not marri ed.

In the case of a husband and wife living together, having
separate inconmes, and filing conbined returns, the standard
deduction authorized may be divided in any manner they choose. In
the case of separate returns by a husband and wife, the standard
deduction shall not be allowed to either if the taxable incone of
one of the spouses is determ ned wthout regard to the standard
deducti on.

(c) A nonresident individual shall be allowed the sanme
i ndi vi dual nonbusi ness deductions as are authorized for resident
i ndividuals in paragraph (a) or (b) of this subsection; however,
the nonresident individual is entitled only to that proportion of
t he i ndi vidual nonbusi ness deductions as his net income from
sources within the State of M ssissippi bears to his total or

entire net incone fromall sources.
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(4) Nothing in this section shall permt the same itemto be

deducted nore than once, either in fact or in effect.

SECTI ON 3.

This act shall take effect and be in force from

and after its passage.
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