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Servi ces

HOUSE BI LL NO. 1323

AN ACT TO AMEND SECTI ON 75-67-103, M SSI SSI PPl CODE OF 1972,
TO REVI SE THE DEFI NI TI ONS UNDER THE SMALL LOAN REGULATORY LAW TO
| NCLUDE A DEFI NI TION OF THE TERM " OTHER CHARGES"; TO AVEND
SECTI ONS 75-67-119 AND 75-17-25, M SSI SSI PPl CODE OF 1972, TO
PROVI DE THE REMEDY FOR CONTRACTI NG FOR AND RECEI VI NG UNLAWFUL
OTHER CHARGES; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 75-67-103, M ssissippi Code of 1972, is
amended as foll ows:

75-67-103. The followi ng words and phrases, when used in
this article, shall, for the purposes of this article, have the
meani ngs respectively ascribed to themin this section, except
where the context clearly describes and indicates a different
meani ng:

(a) "Person" neans and includes every natural person,
firm corporation, copartnership, joint-stock or other association
or organi zation, and any other |egal entity whatsoever.

(b) "Licensee" neans and includes every person hol di ng
a valid license issued under the provisions of the Small Loan
Privilege Tax Law [ Sections 75-67-201 through 75-67-243] of this
state, except those specifically exenpt by the provisions of this
article, who, in addition to any other rights and powers he or it
m ght otherw se possess, * * * engages in the business of |ending
noney either directly or indirectly, to be paid back in nonthly
installments or other regular installnments for periods of nore or
| ess than one (1) nonth, and whether or not the | ender requires
security fromthe borrower as indemity for the repaynment of the

| oan.
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(c) "GCQccasional |ender" neans a person naking not nore
than one (1) loan in any nonth or not nore than twelve (12) | oans
in any twel ve-nonth period.

(d) "Comm ssioner"” nmeans the Comm ssioner of Banking
and Consuner Finance of the State of M ssissippi.

(e) "Departnent" neans the Departnent of Banking and
Consuner Finance of the State of M ssissippi.

(f) "Records" or "docunents" nmeans any itemin hard
copy or produced in a format of storage commonly descri bed as
el ectronic, imaged, nagnetic, m crophotographic or otherw se, and
any reproduction so nmade shall have the same force and effect as
the original thereof and be admitted in evidence equally with the
original.

(g) “Oher charges” neans any anmounts contracted for or

received by any licensee or other person in connection with a

| oan, other than finance charges as defined in Section 75-17-25.

SECTION 2. Section 75-67-119, M ssissippi Code of 1972, is
amended as foll ows:

75-67-119. (1) If any finance charge in excess of that
expressly permtted by Section 75-17-21 is contracted for or
received, all finance charges and ot her charges shall be forfeited
and may be recovered, whether the contract is executed or
executory. |If any finance charge is contracted for or received
t hat exceeds the nmaxi mum fi nance charge authorized by |aw by nore
t han one hundred percent (100%, the principal and all finance
charges and ot her charges shall be forfeited and any anount paid
may be recovered by suit. In addition, the |icensee and the
several nenbers, officers, directors, agents and enpl oyees thereof
who * * * participated in that violation shall be guilty of a

m sdenmeanor and, upon conviction thereof, shall be punished by a

fine of not nore than Ten Thousand Dol |l ars ($10, 000. 00) and not

| ess than One Thousand Dol l ars ($1,000.00), in the discretion of

the court. If a licensee contracts for or receives finance
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charges in excess of that expressly permtted by Section 75-17-21

ten (10) or nore tines, in a pattern of intentional abuse of the

law, the |icensee and the several nenbers, officers, directors,

agents, and enpl oyees thereof who participated in that violation

shall be guilty of a felony and, upon conviction thereof, shall be

puni shed by inprisonnent in the State Penitentiary for not |ess

than one (1) year nor nore than ten (10) years, and by a fine of

not | ess than One Thousand Dol |l ars ($1, 000.00) nor nore than Ten

Thousand Dol | ars ($10,000.00), in the discretion of the court. In

addition to any action taken in court, the Conm ssioner of Banking

and Consuner Finance shall imrediately cite the |licensee to show

cause why its |license should not be revoked, and proceedings
thereon shall be as is specifically provided in the Small Loan
Privilege Tax Law (Sections 75-67-201 to 75-67-243).

(2) If any licensee or other person violates any provision

of this article or any rule or regulation pronul gated under this

article or any provision of Title 75, Chapter 17, of the

M ssi ssi ppi Code of 1972, or contracts for or receives, or

participates in contracting for or receiving, other charges by

m sl eadi ng or deceptive neans, or in violation of any applicable

statutory or common | aw duty, or which are otherw se unlawful, al

t hose unl awful other charges shall be forfeited and may be

recovered, whether the contract is executed or executory. |If the

ot her charges subject to forfeiture under this section exceed Two

Hundred Fifty Dol lars ($250.00), all finance charges shal

additionally be forfeited and may be recovered. |If the other

charges subject to forfeiture under this section exceed One

Thousand Dol l ars ($1, 000.00), all principal shall additionally be

forfeited and nay be recovered. |f the other charges subject to

forfeiture under this section are found to have been contracted

for or received by m sl eading or deceptive neans, the anounts

aut hori zed to be recovered under this subsection (2) shall be

tripled.
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(3) Except as provided in subsection (4) of this section,

the renedi es and penalties provided in this section shall be the

excl usive renedi es and penalties for all clains against a |icensee

or any other person for contracting for or receiving any finance

charge in excess of that expressly permtted by Section 75-17-21,

or for violation of any provision of this article or any rule or

regul ati on pronmul gated under this article or any provision of

Title 75, Chapter 17, of the M ssissippi Code of 1972, or for

contracting for or receiving, or participating in contracting for

or receiving, other charges by m sl eading or deceptive neans, or

in violation of any applicable statutory or common | aw duty, or

whi ch are ot herw se unl awf ul .

(4) The renedies and penalties provided in this section are

suppl enental to the defense provided in Section 75-67-127(3) and

to the enforcenment powers conferred upon the Conm ssioner of

Banki ng and Consuner Fi nance.

SECTION 3. Section 75-17-25, M ssissippi Code of 1972, is
amended as foll ows:

75-17-25. (1) The term"finance charge" as used in this
section, Sections 75-17-1, 75-17-11, 75-17-13, 75-17-15, 75-17-17,
75-17-19, 75-17-21, 75-17-23, 75-17-27, 75-17-29, 75-17-33,
63-19-43, 75-67-127 and 75-67-217 neans the anmount or rate paid or
payable, directly or indirectly, by a debtor for receiving a | oan
or incident to or as a condition of the extension of credit,
including, but not limted to, interest, brokerage fees, finance
charges, loan fees, discount, points, service charges, transaction
charges, activity charges, carrying charges, tine price
differential, finders fees or any other cost or expense to the
debtor for services rendered or to be rendered to the debtor in
maki ng, arrangi ng or negotiating a | oan of noney or an extension
of credit and for the accounting, guaranteeing, endorsing,
collecting and other actual services rendered by the | ender; * * *

however, * * * recording fees, notor vehicle title fees,
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attorney's fees, insurance premuns, fees permtted to be charged
under the provisions of Section 79-7-7, service charges as
provided in Section 81-19-31, and with respect to a debt secured
by an interest in |land, bona fide closing costs and apprai sal fees
incidental to the transaction, shall not be included in the

fi nance charge.

(2) Subject to the other provisions of this section,
Sections 75-17-1, 75-17-13, 75-17-15, 75-17-17, 75-17-19,
75-17-21, 75-17-23, 75-17-27, 75-17-29, 75-17-33, 63-19-43,
75-67-127 and 75-67-217, the finance charge may be cal cul ated on
the assunption that the indebtedness will be discharged as it
becones due, and prepaynent penalties and statutory default
charges shall not be included in the finance charge. Nothing in
Section 75-17-1 or Sections 75-17-19, 75-17-21, 75-17-23,
75-17-27, 75-17-29, or 75-17-33 shall limt or restrict the manner
of contracting for the finance charge, whether by way of add-on,
di scount or otherw se, so long as the annual percentage rate does
not exceed that permtted by law. |If a greater finance charge
than that authorized by applicable lawis stipulated for or
received in any case, all interest and finance charge shall be
forfeited, and may be recovered back, whether the contract is
executed or executory. |If a finance charge is contracted for or
recei ved that exceeds the maxi mum aut horized by |aw by nore than
one hundred percent (100%, the principal and all finance charges
shall be forfeited and any anount paid may be recovered by suit.
The provisions of this section, Section 75-17-1 and Secti ons
75-17-19, 75-17-21, 75-17-23, 75-17-27, 75-17-29 and 75-17-33
shal | not restrict the extension of credit under any other
applicable law. A licensee under the Small Loan Regul atory Law
(Sections 75-67-101 through 75-67-135), and the Small Loan
Privilege Tax Law (Sections 75-67-201 through 75-67-243), may
contract for and receive finance charges as authorized by Section

75-17-21, and the | ate paynent charge as authorized by Section
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75-17-27, regardl ess of the purpose for which the |oan or other
extension of credit is nmade.

(3) If in connection with a consuner | oan any person

contracts for or receives, or participates in contracting for or

recei ving, other charges by m sl eading or deceptive neans, or in

viol ation of any applicable statutory or conmmon | aw duty, or which

are otherw se unlawful, all those unlawful other charges shall be

forfeited and may be recovered, whether the contract is executed

or executory. |If the other charges subject to forfeiture under

this section exceed Two Hundred Fifty Dollars ($250.00), al

finance charges shall additionally be forfeited and may be

recovered. If the other charges subject to forfeiture under this

section exceed One Thousand Dol |l ars ($1,000.00), all principal

shall additionally be forfeited and nmay be recovered. |If the

ot her charges subject to forfeiture under this section are found

to have been contracted for or received by m sl eading or deceptive

means, the anpbunts authorized to be recovered under this

subsection (3) shall be tripled.

The renedi es and penalties provided in this section shall be

t he exclusive renedi es and penalties for contracting for or

recei ving any finance charge in excess of that permtted by

applicable law or for contracting for or receiving, or

participating in contracting for or receiving, other charges by

m sl eadi ng or deceptive neans, or in violation of any applicable

statutory or common | aw duty, or which are ot herw se unl awful .

As used in this subsection (3), the term*“consuner | oan”

means any | oan or extension of credit offered or extended

primarily for personal, famly or househol d purposes; and the term

“ot her charges” neans any anounts contracted for or received by

any person in connection with a consuner |oan, other than finance

charges as defined in this section.

SECTION 4. This act shall take effect and be in force from

and after its passage.
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