M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representatives More, Barnett, Chism To: Public Health and Hunman
Ellington, Fillingane, Fornby, Gunn, Janus, Services; Judiciary B
Martinson, Nicholson, Rotenberry, Snowden,

St apl es, Turner, Zuber

HOUSE BI LL NO. 1300

AN ACT TO CREATE NEW SECTI ONS TO BE CODI FI ED AS SECTI ONS
43-15- 301 THROUGH 43-15-313, M SSI SSI PPI CODE OF 1972, TO REQUI RE
APPLI CANTS FOR EMPLOYMENT OR VOLUNTEER SERVI CE W TH ANY EMPLOYER
THAT CONDUCTS A CHI LD CARE SERVI CE TO SUBM T FI NGERPRI NTS, WHI CH
THE EMPLOYER SHALL SUBM T TO THE ATTORNEY CENERAL'S OFFI CE TO
CHECK THE APPLI CANT' S CRI M NAL HI STORY RECORDS; TO PROH BI T
EMPLOYERS THAT CONDUCT A CHI LD CARE SERVI CE FROM EMPLOYI NG OR
PERM TTI NG TO VOLUNTEER ANY APPLI CANT WHO HAS BEEN CONVI CTED OF
CERTAI'N FELONI ES OR M SDEMEANCRS; TO ALLOW EMPLOYERS THAT CONDUCT
10 A CH LD CARE SERVI CE TO EMPLOY OR PERM T TO VOLUNTEER APPLI CANTS
11 WHO HAVE BEEN CONVI CTED OF CERTAIN M SDEMEANCRS |F A M NI MUM TI ME
12 HAS EXPI RED FROM THE Tl ME OF DI SCHARGE FROM THE SENTENCE; TO
13 PROVI DE THAT ANY PERSON WHO WOULD BE PROHI BI TED FROM EMPLOYMENT OR
14 VOLUNTEER SERVI CE BY A CH LD CARE SERVI CE PROVI DER MAY NOT OMN OR
15 OPERATE A CH LD CARE SERVI CE; TO PROVIDE THAT IT IS A FELONY FOR
16 ANY APPLI CANT WHO HAS BEEN CONVI CTED OF ANY OF THE PROHI Bl TED
17 OFFENSES TO KNOW NGLY UNDERTAKE EMPLOYMENT OR VOLUNTEER SERVI CE OF
18 ANY TYPE | NVOLVI NG THE CARE, | NSTRUCTI ON OR GUI DANCE OF M NORS; TO
19 PROVIDE THAT I T IS A FELONY FOR ANY APPLI CANT VWHO HAS BEEN
20 CONVI CTED OF ANY OF THE PROHI BI TED OFFENSES TO KNOW NGLY PROVI DE
21 | NFORVATI ON OF THE CONVI CTI ON WHEN APPLYI NG FOR EMPLOYMENT OR
22 VOLUNTEER SERVI CE OF ANY TYPE | NVOLVI NG THE CARE, | NSTRUCTI ON OR
23 GUI DANCE OF M NORS; TO AMEND SECTI ONS 43-15-6 AND 43- 20- 8,

24 M SSI SSI PPI CODE OF 1972, TO CONFORM TO THE PRECEDI NG PROVI SI ONS;
25 AND FOR RELATED PURPCSES.

26 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :

OCO~NOUITRAWNE

27 SECTION 1. The followi ng shall be codified as Section
28 43-15-301, M ssissippi Code of 1972:
29 43-15-301. As used in this article:

30 (a) "Child care service" means any enpl oynent or

31 volunteer service involving the care, instruction or guidance of
32 mnor children, including, but not [imted to, service as a

33 teacher, a coach, or a worker of any type in child athletics, a

34 day care worker, a Boy or Grl Scout |eader or nmaster or worker, a
35 sunmer canp counsel or or worker, a guidance counselor, or a school

36 administrator.
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(b) "Enployer"” neans every person, firm association,
partnership, or corporation offering or conducting a child care
servi ce.

(c) "Applicant" nmeans any person who i s being
consi dered for enploynent or volunteer service by an enpl oyer.

(d) "Convicted" neans any adjudicated finding of guilt,
any adjudicated finding that the applicant is physically or
mental ly i nconpetent, any adjudicated finding that the applicant
is not guilty by reason of insanity, or any plea of nolo
cont ender e.

SECTION 2. The follow ng shall be codified as Section
43-15-303, M ssissippi Code of 1972:
43-15-303. (1) Every enployer offering or conducting a

child care service shall require each applicant for enploynent or
vol unteer service to submt two (2) sets of fingerprints prepared
for submttal by the enployer to the Attorney Ceneral's Ofice for
t he purpose of obtaining crimnal record sunmary information from
the Attorney Ceneral's Ofice and the Federal Bureau of

| nvesti gati on.

(2) Upon receiving the fingerprints of the applicant, the
Attorney General's Ofice shall ascertain whether the applicant
has been arrested or convicted of any crine insofar as the fact
can be determned fromthe information available to the office,
and shall forward the information to the enpl oyer submtting the
fingerprints not nore than twenty (20) working days after
receiving the fingerprints.

(3) An enployer shall not enploy an applicant or permt an
applicant to volunteer until the Attorney General's Ofice
conpletes its check of the applicant's crimnal history file, both
in this jurisdiction and other jurisdictions, as set forth in this
section.

SECTION 3. The follow ng shall be codified as Section

43-15-305, M ssissippi Code of 1972:
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43-15-305. (1) An enployer offering or conducting a child

care service shall not enploy or permit to volunteer any applicant
who has been convicted of any felony prohibited under any of the
foll ow ng provisions of the M ssissippi Code of 1972, or under any
simlar statute of another jurisdiction:

(a) Al felonious crines contained in Chapter 3 of
Title 97, M ssissippi Code of 1972, relating to crinmes against the
per son.

(b) Al felonious crines contained in Chapter 5 of
Title 97, M ssissippi Code of 1972, relating to offenses affecting
chil dren.

(c) Al felonious crines contained in Chapter 29 of
Title 97, M ssissippi Code of 1972, relating to crinmes agai nst
public norals and decency.

(d) Al felonious crines contained in Chapter 35 of
Title 97, M ssissippi Code of 1972, relating to crinmes against
public peace and safety.

(e) Al felonious crines contained in Chapter 37 of
Title 97, M ssissippi Code of 1972, relating to weapons and
expl osi ves.

(f) Al felonious crimes contained in Chapter 41 of
Title 97, M ssissippi Code of 1972, relating to cruelty to
ani mal s.

(2) An enployer offering or conducting a child care service
shall not enploy or permit to volunteer any applicant who has been
convicted of any m sdeneanor prohibited under any of the follow ng
provi sions of the M ssissippi Code of 1972, or under any simlar
state of another jurisdiction:

(a) Section 97-5-39(1), relating to the contribution to
t he negl ect or delinquency of any child.

(b) Section 97-27-31, relating to the sale of poisons
to m nors.

(c) Section 97-29-31, relating to indecent exposure.
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(d) Section 97-29-43, relating to the teaching of
pol ygany.
(e) Section 97-29-45, relating to obscene tel ephone
conmuni cat i ons.
(f) Section 97-29-101, relating to the distribution of
obscene materi al s.
(g) Section 97-29-105, relating to the distribution of
unl awf ul sexual devi ces.
(h) Section 97-35-11, relating to the disturbance of
anot her by abusi ve | anguage or indecent exposure.
SECTION 4. The follow ng shall be codified as Section
43- 15- 307, M ssissippi Code of 1972:
43-15-307. (1) An enployer offering or conducting a child

care service nmay enploy or permt to volunteer an applicant who
was convi cted of a m sdeneanor prohibited under any of the
foll ow ng provisions of the M ssissippi Code of 1972 or under any
simlar state of another jurisdiction, if at least two (2) years
have expired fromthe tine of discharge fromany sentence:

(a) Section 97-29-19, relating to the disinternment of
dead bodi es.

(b) Section 97-29-23, relating to the opening of
graves.

(c) Section 97-29-25, relating to the desecration of
ceneteries.

(d) Section 97-29-47, relating to public profanity or
drunkenness.

(e) Section 97-35-1, relating to disorderly conduct,
i ntoxication or drinking intoxicating |liquors on buses.

(2) An enployer offering or conducting a child care service

may enploy or permt to volunteer an applicant who was convicted
of a m sdeneanor prohibited under any of the follow ng provisions

of the M ssissippi Code of 1972, or under any simlar state of
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another jurisdiction, if at least eight (8) years have expired
fromthe tine of discharge from any sentence:

(a) Section 97-37-13, relating to providing weapons to
m nors or intoxicated persons.

(b) Section 97-37-15, relating to parental duty to
prevent children fromcarrying certain weapons.

(c) Section 97-41-1, relating to cruelty to ani mals.

(d) Section 97-41-5, relating to carrying an animal in
a cruel manner.

(e) Section 97-41-7, relating to confinenent and
depriving a creature of food or water.

(f) Section 97-41-9, relating to the failure to feed or
sustain an ani mal .

(g) Section 97-41-11, relating to the fighting of

ani mal s.

(h) Section 97-41-16, relating to maliciously injuring
dogs.

(1) Section 97-41-17, relating to the poisoning of
ani mal s.

(j) Section 97-41-21, relating to the harassnent of
gui de dogs.

SECTION 5. The follow ng shall be codified as Section
43-15-309, M ssissippi Code of 1972:
43-15-309. An enployer offering or conducting a child care

service may not knowi ngly enploy or permt to volunteer any
applicant who is suffering from habitual drunkenness or from
narcoti c addi ction or dependence.

SECTION 6. The follow ng shall be codified as Section
43- 15- 311, M ssissippi Code of 1972:

43-15-311. A person who woul d be prohibited from enpl oynent

or volunteer service by a child care service provider under
Section 43-15-305, 43-15-307 or 43-15-309 may not own or operate a

child care service after June 30, 2004.

H B. No. 1300 *HRO7/R899*
04/ HRO7/ R899
PAGE 5 (RR\HS)



168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200

SECTION 7. The follow ng shall be codified as Section
43-15-313, M ssissippi Code of 1972:
43-15-313. (1) (a) An applicant is guilty of a felony if,

havi ng been convicted of one or nore of the offenses listed in
Section 43-15-305 or 43-15-307, he know ngly undertakes enpl oynent
or volunteer service of any type involving the care, instruction,
or guidance of mnor children, including, but not limted to, the
types of services set forth in the definition of "child care
service" in Section 43-15-301.

(b) Upon conviction under subsection (1) of this
section, a person shall be inprisoned in the State Penitentiary
for not less than five (5) years nor nore than fifteen (15) years.

(2) (a) An applicant is guilty of a felony if, having
been convicted of one or nore of the offenses listed in Section
43- 15- 305 or 43-15-307, he knowingly fails to provide information
of the conviction when applying for enploynment or vol unteer
service of any type involving the care, instruction, or guidance
of mnor children, including, but not [imted to, the types of
services set forth in the definition of "child care service" in
Section 43-15-301.

(b) Upon conviction under subsection (2) of this
section, a person shall be inprisoned in the State Penitentiary
for not |ess than one (1) year nor nore than five (5) years.

SECTION 8. Section 43-15-6, M ssissippi Code of 1972, is
amended as fol |l ows:

43-15-6. (1) Any person, institution, facility, clinic,
organi zation or other entity that provides services to children in
a residential setting where care, |odging, maintenance, and
counseling or therapy for alcohol or controlled substance abuse or
for any other enotional disorder or mental illness is provided for
children, whether for conpensation or not, that holds hinself,
herself, or itself out to the public as providing those services,

and that is entrusted with the care of the children to whom he,
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201 she, or it provides services, because of the nature of the

202 services and the setting in which the services are provided shal
203 be subject to the provisions of this section.

204 (2) Each entity to which this section applies shal

205 conpl ete, through the appropriate governnental authority, a

206 national crimnal history record information check and a child
207 abuse registry check for each owner, operator, enployee,

208 prospective enpl oyee, volunteer or prospective volunteer of the
209 entity and/or any other that has or may have unsupervi sed access
210 to a child served by the entity. |In order to determ ne the

211 applicant's suitability for enploynent, the entity shall ensure
212 that the applicant be fingerprinted by |ocal |aw enforcenent, and
213 the results forwarded to the Departnment of Public Safety. If no
214 disqualifying record is identified at the state |level, the

215 fingerprints shall be forwarded by the Departnent of Public Safety
216 to the FBI for a national crimnal history record check

217 (3) An owner, operator, enployee, prospective enployee,

218 volunteer or prospective volunteer of the entity and/or any other
219 that has or may have unsupervised access to a child who has a
220 crimnal history of conviction or pending indictnment of a crine,
221 whether a m sdeneanor or a felony, that bears upon an individual's
222 fitness to have responsibility for the safety and well -bei ng of
223 children as set forth in this chapter may not provide child care
224 or operate, or be licensed as, a residential child care program
225 foster parent, or foster hone.

226 (4) Al fees incurred in conpliance with this section shal
227 be borne by the individual or entity to which subsection (1)

228 applies.

229 (5) The Departnment of Human Services shall have the

230 authority to set fees, to exclude a particular crime or crimes or
231 a substantiated finding of child abuse and/ or negl ect as

232 disqualifying individuals or entities fromproviding foster care

233 or residential child care, and adopt such other rules and
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regul ations as may be required to carry out the provisions of this
section.

(6) Any entity that violates the provisions of this section
by failure to conplete sex offense crimnal history record
information and felony conviction record information checks, as
requi red under subsection (3) of this section, shall be subject to
a penalty of up to Ten Thousand Dol |l ars ($10, 000. 00) for each such
violation and may be enjoined fromfurther operation until it
conplies with this section in actions maintained by the Attorney
Gener al .

(7) The Departnent of Human Services and/or its officers,
enpl oyees, attorneys, agents and representatives shall not be held
civilly liable for any findings, recomendati ons or actions taken
under this section.

(8 Any entity to which this section applies shall be

subject to and shall conply with the provisions of Sections

43-15-301 through 43-15-313.

SECTION 9. Section 43-20-8, M ssissippi Code of 1972, is
amended as fol |l ows:

43-20-8. (1) The licensing agency shall have powers and
duties as set forth belowin addition to other duties prescribed
under this chapter:

(a) Promulgate rules and regul ati ons concerning the
| i censing and regul ation of child-care facilities as defined
her ei n;

(b) Have the authority to issue, deny, suspend, revoke,
restrict or otherw se take disciplinary action against |icensees
as provided for in this chapter;

(c) Set and collect fees and penalties as provided for
in this chapter; and

(d) Have such other powers as nmay be required to carry

out the provisions of this chapter.

H B. No. 1300 *HRO7/R899*
04/ HRO7/ R899
PAGE 8 (RF\HS)



266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298

(2) Child-care facilities shall assure that parents have
wel conme access to the child-care facility at all tines.

(3) Child-care facilities shall require that, for any
current or prospective caregiver, current crimnal records
background checks and current child abuse registry checks are
obtained. |In order to determne the applicant's suitability for
enpl oynent, the applicant shall be fingerprinted. If no
disqualifying record is identified at the state |level, the
fingerprints shall be forwarded by the Departnment of Public Safety
to the FBI for a national crimnal history record check

(4) The licensing agency shall require to be perforned a
crimnal records background check and a child abuse registry check
for all operators of a child-care facility and any person |iving
in a residence used for child care. The Departnment of Human
Services shall have the authority to disclose to the State
Departnent of Health any potential applicant whose nane is |listed
on the Child Abuse Central Registry or has a pending
adm nistrative review. The information shall remain confidential
by all parties. |In order to determne the applicant's suitability
for enpl oynent, the applicant shall be fingerprinted. If no
disqualifying record is identified at the state |level, the
fingerprints shall be forwarded by the Departnment of Public Safety
to the FBI for a national crimnal history record check

(5) The licensing agency shall have the authority to exclude
a particular crime or crines or a substantiated finding of child
abuse and/or neglect as disqualifying individuals or entities for
prospective or current enploynment or |icensure.

(6) The licensing agency and its agents, officers,
enpl oyees, attorneys and representatives shall not be held civilly
| iable for any findings, recomendations or actions taken pursuant
to this section.

(7) Al fees incurred in conpliance with this section shal

be borne by the child-care facility. The lIicensing agency is
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authorized to charge a fee that shall include the amobunt required
by the Federal Bureau of Investigation for the national crimnal
hi story record check in conpliance with the Child Protection Act
of 1993, as anended and any necessary costs incurred by the

i censing agency for the handling and adm nistration of the
crimnal history background checks.

(8) Child-care facilities shall be subject to and shal

conply with the provisions of Sections 43-15-301 through

43-15-313.
SECTION 10. This act shall take effect and be in force from
and after July 1, 2004.
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