M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2004

By: Representatives Smith (39th), Reeves, To: Public Health and Hunman
Marti nson Services; Appropriations

HOUSE BI LL NO. 1038
(As Sent to Governor)

1 AN ACT TO AMEND SECTI ON 41-75-1, M SSI SSI PPl CODE OF 1972, TO
2 PROVI DE THAT ABORTI ON PROCEDURES AFTER THE FI RST TRI MESTER SHALL

3 BE PERFORVED ONLY AT AN AMBULATORY SURG CAL FACI LI TY OR HOSPI TAL

4 LI CENSED TO PERFORM THAT SERVI CE; AND FOR RELATED PURPOSES.

5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 41-75-1, M ssissippi Code of 1972, is

7 anended as follows:

8 41-75-1. For the purpose of this chapter:

9 (a) "Anbulatory surgical facility" * * * nmeans a

10 publicly or privately owned institution that is primrily

11 organi zed, constructed, renovated or otherw se established for the
12 purpose of providing elective surgical treatnment of "outpatients”
13 whose recovery, under normal and routine circunstances, wll not
14 require "inpatient" care. The facility * * * defined in this

15 paragraph does not include the offices of private physicians or

16 dentists, whether practicing individually or in groups, but does
17 include organi zations or facilities primarily engaged in that

18 outpatient surgery, whether using the nane "anbul atory surgica

19 facility” or a simlar or different name. That organization or

20 facility, if in any manner considered to be operated or owned by a
21 hospital or a hospital holding, |easing or nmanagenent conpany,

22 either for profit or not for profit, is required to conply with

23 all licensing agency anbul atory surgical |icensure standards

24 governing a "hospital affiliated" facility as adopted under

25 Section 41-9-1 et seq., provided that the organization or facility
26 does not intend to seek federal certification as an anbul atory

27 surgical facility as provided for at 42 CFR, Parts 405 and

28 416. * * * |f the organization or facility is to be operated or
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owned by a hospital or a hospital holding, |easing or managenent
conpany and intends to seek federal certification as an anbul atory
facility, then the facility is considered to be "freestandi ng" and
must conply wth all licensing agency anbul atory surgi cal
| i censure standards governing a "freestanding” facility.

If the organization or facility is to be owned or operated by
an entity or person other than a hospital or hospital hol ding,
| easi ng or managenent conpany, then the organization or facility
must conply with all licensing agency anbul atory surgical facility
standards governing a "freestanding" facility.

(b) "Hospital affiliated"” anbul atory surgical
facility * * * means a separate and distinct organized unit of a
hospital or a building owned, |eased, rented or utilized by a
hospital and located in the sanme county in which the hospital is
| ocated, for the primary purpose of perform ng anbul atory surgery
procedures. The facility is not required to be separately
| i censed under this chapter and may operate under the hospital's
license in conpliance with all applicable requirenments of Section
41-9-1 et seq.

(c) "Freestanding" anbul atory surgical facility * * *
means a separate and distinct facility or a separate and distinct
organi zed unit of a hospital owned, |eased, rented or utilized by
a hospital or other persons for the primary purpose of performng
anmbul atory surgery procedures. The facility nust be separately

licensed as * * * defined in this section and nmust conply with al

| i censi ng standards promnul gated by the |icensing agency under this
chapter regarding a "freestandi ng" anbul atory surgical facility.
Further, the facility nmust be a separate, identifiable entity and
must be physically, adm nistratively and financially independent
and distinct fromother operations of any other health facility,
and shall nmaintain a separate organi zed nedi cal and adm ni strative
staff. Furthernore, once |licensed as a "freestandi ng" anbul atory

surgical facility, the facility shall not becone a conponent of
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any other health facility wthout securing a certificate of need
to do that.

(d) "Anbulatory surgery" * * * means surgica
procedures that are nore conplex than office procedures perforned
under | ocal anesthesia, but |ess conplex than najor procedures
requi ring prol onged postoperative nonitoring and hospital care to
ensure safe recovery and desirable results. GCeneral anesthesia is
used in nost cases. The patient nmust arrive at the facility and
expect to be discharged on the sanme day. Anbulatory surgery shal
only be perfornmed by physicians or dentists licensed to practice
in the State of M ssissippi.

(e) "Abortion" neans the use or prescription of any
i nstrunment, nedicine, drug or any other substances or device to
termnate the pregnancy of a woman known to be pregnant with an
intention other than to increase the probability of a live birth,
to preserve the life or health of the child after live birth or to

renove a dead fetus. Abortion procedures after the first

trimester shall only be perfornmed at an anbul atory surgica
facility or hospital |licensed to performthat service.

(f) "Abortion facility" neans a facility operating
substantially for the purpose of perform ng abortions and is a
separate identifiable legal entity fromany other health care
facility. Abortions shall only be perforned by physicians
licensed to practice in the State of Mssissippi. The term
“abortion facility" includes physicians' offices that are used
substantially for the purpose of perform ng abortions. An
abortion facility operates substantially for the purpose of
perform ng abortions if any of the follow ng conditions are net:

(i) The abortion facility is a provider for
performng ten (10) or nore abortion procedures per cal endar nonth
during any nonth of a cal endar year, or one hundred (100) or nore

in a cal endar year.
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(i1) The abortion facility, if operating |less than
twenty (20) days per calendar nonth, is a provider for performng
ten (10) or nore abortion procedures, or perform ng a nunber of
abortion procedures that would be equivalent to ten (10)
procedures per nonth, if the facility were operating twenty (20)
or nore days per calendar nonth, in any nonth of a cal endar year.

(ti1) The abortion facility holds itself out to
the public as an abortion provider by advertising by any public
nmeans, such as newspaper, telephone directory, nagazi ne or
el ectronic nedia, that it perforns abortions.

(tv) The facility applies to the |icensing agency
for licensure as an abortion facility.

(g) "Licensing agency" * * * means the State Departnment
of Heal t h.

(h) "Operating"” an abortion facility neans that the
facility is open for any period of tinme during a day and has on
site at the facility or on call a physician licensed to practice
in the State of M ssissippi available to provide abortions.

Any abortion facility that begins operation after June 30,
1996, shall not be located within fifteen hundred (1500) feet from
the property on which any church, school or kindergarten is
| ocated. An abortion facility shall not be in violation of this
paragraph if it is in conpliance with this paragraph on the date
it begins operation and the property on which a church, school or
ki ndergarten is located is later within fifteen hundred (1500)
feet fromthe facility.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2004.
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