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Representative Stevens To: Appropriations

HOUSE BI LL NO. 274

AN ACT TO AMEND SECTI ON 31-5-51, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE Tl ME FOR NOTI CE OF ACTI ON AGAI NST PERFORVANCE AND
PAYMENT BONDS; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 31-5-51, M ssissippi Code of 1972, is
amended as foll ows:

31-5-51. (1) Any person entering into a formal contract
with the state or any county, city or political subdivision
thereof, or other public authority for the construction,
alteration, or repair of any public building or public work,
before entering into such contract, shall furnish to such public
body, except as provided in subsection (5) of this section, bonds
wi th good and sufficient surety as foll ows:

(a) A performance bond payable to, in favor of or for
the protection of such public body, as owner, for the work to be
done in an anobunt not |ess than the anount of the contract,
conditioned for the full and faithful performance of the contract;

(b) A paynent bond payable to such public body but
conditioned for the pronpt paynent of all persons supplying | abor
or material used in the prosecution of the work under said
contract, for the use of each such person, in an anmount not | ess
t han the anmount of the contract; and

(c) The bonds herein provided for may be nade by any
surety conmpany which is authorized to do business in the State of
M ssissippi and listed on the United States Treasury Departnent's
list of acceptable sureties, or such bonds may be guaranteed by a

personal surety as provided for herein. The personal surety shal
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deposit with the State Treasurer cash or certificates of deposit
in an anount not |ess than the anmount of the contract, and the
State Treasurer shall hold sane in trust and on deposit for the
benefit of the public body that is a party to the contract
providing for the construction, alteration or repair of the public
buil ding or for the public work.

(2) Every person who has furnished | abor or material used in
the prosecution of the work provided for in such contract, in
respect of which a paynent bond is furnished and who has not been
paid in full therefor before the expiration of a period of ninety
(90) days after the date on which the last of the |abor was
performed by himor the last of the materials was furnished by him
and for which such claimis nmade, provided the sane has been
approved, where required, by the public authority or its architect
or engi neers, or such approval is being withheld as a result of
unr easonabl e acts of the contractor, shall have the right to sue
on such paynent bond for the anount, or the bal ance thereof that
is due and payabl e, but unpaid at the tine of institution of such
suit and to prosecute said action to final execution and judgnent.
Not wi t hst andi ng anything to the contrary contained herein, if the
anount claimed in such action is subject to contractual provisions
or conditions, between the parties involved in such action, the
action shall be abated pending the performnce of such provisions
and the fulfillnment of such conditions.

(3) Any person having direct contractual relationship with a
subcontractor but no contractual relationship express or inplied
with the contractor furnishing said paynent bond shall have a
right of action upon the said paynent bond upon giving witten

notice to said contractor wwthin one (1) year fromthe date on

whi ch such person did or perforned the |ast of the | abor or
furni shed or supplied the last of the material for which such
claimis nmade, stating with substantial accuracy the anount

clainmed and the name of the party to whomthe material was
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furni shed or supplied or for whomthe | abor was done or perforned.
Such notice shall be given in witing by the claimant to the
contractor or surety at any place where the contractor or surety
mai ntai ns an office or conducts business. Such notice may be
personal ly delivered by the claimant to the contractor or surety,
or it may be nmailed by certified mail, return receipt requested,
postage prepaid, to the contractor or surety. No such action my
be mai ntai ned by any person not having a direct contractual
relationship with the contractor-principal, unless the notice
required by this section shall have been given.

(4) The only persons protected by such paynent bond, subject
to the notice provisions of this section are:

(a) Subcontractors and material suppliers of the
contractor;

(b) Sub-subcontractors and naterial suppliers of those
subcontractors naned in subsection (4)(a) of this section; and

(c) Laborers who have perfornmed work on the project
site.

(5) \Whenever a contract is |less than Twenty-five Thousand
Dol I ars ($25,000.00) the owners may elect to make a | unp sum
paynent at the conpletion of the job. Lunp sum paynents will not
be made until conpletion and acceptance by the governing agency.
In such a case a perfornmance bond or paynent bond will not be
required.

(6) Except as otherw se provided in subsection (1)(c) for a
personal surety, no surety or surety conpany shall be allowed to
guarantee or wite bonds for the benefit of the public body that
is a party to a contract providing for the construction,
alteration or repair of a public building or for public work,
unl ess that surety is listed on the United States Treasury
Departnent's list of acceptable sureties. |If the surety is not
listed on the United States Treasury Departnent's |ist of

acceptabl e sureties, the public body for which the public work is
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94 being perforned shall be liable to the extent that the surety

95 would be liable.

96 (7) Any person entering into a formal contract with the

97 state which exceeds Five Thousand Dol |l ars ($5,000.00), or with a
98 county, city or other public authority which exceeds Twenty-five
99 Thousand dol |l ars ($25,000.00), for the construction, alteration,
100 or repair of any public building or public work, before entering
101 into such contract, shall furnish to the public body proof of

102 general liability insurance coverage in an anount not |ess than
103 One MIlion Dollars ($1,000,000.00) for bodily injury and property
104 danmge. Exenpted fromthe provisions of this subsection are any
105 persons who enter into a contract with the M ssissippi Departnent
106 of Rehabilitation Services for the construction, alteration or
107 repair of the honme of a disabled individual who has been

108 determned eligible for services by the M ssissippi Departnent of
109 Rehabilitation Services.

110 SECTION 2. This act shall take effect and be in force from
111 and after July 1, 2004.
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