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HOUSE BI LL NO. 89

AN ACT TO AMEND SECTI ONS 93-5-23, 93-11-65, 93-11-71 AND
93-11-103, M SSI SSI PPI CODE OF 1972, TO REQUI RE SERVI CE UPON THE
OBLI GOR | N CHI LD SUPPORT DELI NQUENCY CASES; AND FOR RELATED
PURPGOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 93-5-23, M ssissippi Code of 1972, is
amended as foll ows:

93-5-23. Wien a divorce shall be decreed fromthe bonds of
matri nony, the court may, in its discretion, having regard to the
ci rcunst ances of the parties and the nature of the case, as may
seem equitable and just, nake all orders touching the care,
cust ody and nmi ntenance of the children of the marriage, and al so
touchi ng the mai ntenance and ali nony of the wife or the husband,
or any allowance to be nade to her or him and shall, if need be,
require bond, sureties or other guarantee for the paynent of the
sum so all owed. Orders touching on the custody of the children of
the marriage shall be made in accordance with the provisions of
Section 93-5-24. The court may afterwards, on petition, change
t he decree, and nmake fromtinme to tine such new decrees as the
case nmay require. However, where proof shows that both parents
have separate incones or estates, the court nmay require that each
parent contribute to the support and mai ntenance of the children
of the marriage in proportion to the relative financial ability of
each. In the event a legally responsible parent has health
i nsurance avail able to himor her through an enpl oyer or
organi zation that may extend benefits to the dependents of such
parent, any order of support issued against such parent nmay

require himor her to exercise the option of additional coverage
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in favor of such children as he or she is legally responsible to
support.

Whenever the court has ordered a party to nake periodic
paynents for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court may,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing

in such case and in any ot her proceeding in delinquency cases.

Whenever in any proceeding in the chancery court concerning
the custody of a child a party alleges that the child whose
custody is at issue has been the victimof sexual or physical
abuse by the other party, the court may, on its own notion, grant
a continuance in the custody proceeding only until such allegation
has been investigated by the Departnent of Hunman Services. At the
time of ordering such continuance the court may direct the party,
and his attorney, making such allegation of child abuse to report
in witing and provide all evidence touching on the allegation of
abuse to the Departnent of Human Services. The Departnent of
Human Services shall investigate such allegation and take such
action as it deens appropriate and as provided in such cases under
the Youth Court Law (being Chapter 21 of Title 43, M ssissipp
Code of 1972) or under the | aws establishing famly courts (being
Chapter 23 of Title 43, M ssissippi Code of 1972).

If after investigation by the Departnent of Human Services or
final disposition by the youth court or famly court allegations
of child abuse are found to be w thout foundation, the chancery

court shall order the alleging party to pay all court costs and
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reasonabl e attorney's fees incurred by the defending party in
respondi ng to such all egation.

The court may investigate, hear and make a determ nation in a
custody action when a charge of abuse and/or neglect arises in the
course of a custody action as provided in Section 43-21-151, and
in such cases the court shall appoint a guardian ad litemfor the
child as provided under Section 43-21-121, who shall be an
attorney. Unless the chancery court's jurisdiction has been
termnated, all disposition orders in such cases for placenent
wi th the Departnent of Human Services shall be reviewed by the
court or designated authority at least annually to determne if
continued placenent with the departnent is in the best interest of
the child or public.

The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tine enrollnent in school and
obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years.

SECTION 2. Section 93-11-65, M ssissippi Code of 1972, is
amended as foll ows:

93-11-65. (1) (a) In addition to the right to proceed
under Section 93-5-23, M ssissippi Code of 1972, and in addition
to the renmedy of habeas corpus in proper cases, and ot her existing
remedi es, the chancery court of the proper county shall have

jurisdiction to entertain suits for the custody, care, support and
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mai nt enance of mnor children and to hear and determ ne all such
matters, and shall, if need be, require bond, sureties or other
guarantee to secure any order for periodic paynents for the
mai nt enance or support of a child. 1In the event a legally
responsi bl e parent has health i nsurance available to himor her
t hrough an enpl oyer or organi zation that nay extend benefits to
t he dependents of such parent, any order of support issued agai nst
such parent may require himor her to exercise the option of
addi tional coverage in favor of such children as he or she is
| egal |y responsible to support. Proceedings nay be brought by or
agai nst a resident or nonresident of the State of M ssissippi,
whet her or not having the actual custody of m nor children, for
the purpose of judicially determning the |egal custody of a
child. Al actions herein authorized may be brought in the county
where the child is actually residing, or in the county of the
resi dence of the party who has actual custody, or of the residence
of the defendant. Process shall be had upon the parties as
provided by law for process in person or by publication, if they
be nonresidents of the state or residents of another jurisdiction
or are not found therein after diligent search and inquiry or are
unknown after diligent search and inquiry; provided that the court
or chancellor in vacation may fix a date in terntine or in
vacation to which process nay be returnabl e and shall have power
to proceed in terntine or vacation. Provided, however, that if
the court shall find that both parties are fit and proper persons
to have custody of the children, and that either party is able to
adequately provide for the care and mai ntenance of the chil dren,
and that it would be to the best interest and welfare of the
children, then any such child who shall have reached his twelfth
bi rt hday shall have the privilege of choosing the parent with whom
he shall live.

(b) An order of child support shall specify the sumto

be paid weekly or otherwise. |In addition to providing for support
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and education, the order shall also provide for the support of the
child prior to the making of the order for child support, and such
ot her expenses as the court may deem proper.

(c) The court may require the paynent to be nmade to the
custodi al parent, or to sone person or corporation to be
desi gnated by the court as trustee, but if the child or custodi al
parent is receiving public assistance, the Departnent of Human
Servi ces shall be nade the trustee.

(d) The noncustodial parent's liabilities for past
educati on and necessary support and mai nt enance and ot her expenses
are limted to a period of one (1) year next preceding the
commencenent of an action.

(2) Provided further, that where the proof shows that both
parents have separate inconmes or estates, the court nay require
that each parent contribute to the support and nai ntenance of the
children in proportion to the relative financial ability of each.

(3) \Whenever the court has ordered a party to nake periodic
paynments for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court may,
upon petition of the person to whom such paynents are ow ng, or
such person's |egal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing

in such case and in any ot her proceeding in delinquency cases.

(4) \When a charge of abuse or neglect of a child first
arises in the course of a custody or maintenance action pending in
the chancery court pursuant to this section, the chancery court
may proceed with the investigation, hearing and determ nation of

such abuse or neglect charge as a part of its hearing and
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determ nation of the custody or maintenance issue as between the
parents, as provided in Section 43-21-151, notw t hstandi ng the

ot her provisions of the Youth Court Law. The proceedings in
chancery court on the abuse or neglect charge shall be
confidential in the same manner as provided in youth court
proceedi ngs, and the chancery court shall appoint a guardi an ad
litemin such cases, as provided under Section 43-21-121 for youth
court proceedi ngs, who shall be an attorney. Unless the chancery
court's jurisdiction has been term nated, all disposition orders
in such cases for placenent wth the Departnent of Human Services
shall be reviewed by the court or designated authority at | east
annually to determne if continued placenent with the departnent
is in the best interest of the child or the public.

(5) Each party to a paternity or child support proceeding
shall notify the other within five (5) days after any change of
address. In addition, the noncustodial and custodi al parent shal
file and update, with the court and with the state case registry,
information on that party's location and identity, including
soci al security nunber, residential and mailing addresses,

t el ephone nunbers, photograph, driver's |license nunber, and nane,
address and tel ephone nunber of the party's enployer. This
information shall be required upon entry of an order or within
five (5) days of a change of address.

(6) In any case subsequently enforced by the Departnent of
Human Services pursuant to Title IV-D of the Social Security Act,
the court shall have continuing jurisdiction.

(7) In any subsequent child support enforcenment action
bet ween the parties, upon sufficient showing that diligent effort
has been nade to ascertain the |location of a party, due process
requi renents for notice and service of process shall be deened to
be net with respect to the party upon delivery of witten notice
to the nost recent residential or enployer address filed with the

state case registry.
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(8) The duty of support of a child term nates upon the
emanci pation of the child. The court may determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tine enrollnent in school and
obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years, or

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an and establishes independent |iving arrangenents
and obtains full-tinme enploynent prior to attaining the age of
twenty-one (21) years.

(9) Upon notion of a party requesting tenporary child
support pending a determ nation of parentage, tenporary support
shall be ordered if there is clear and convinci ng evidence of
paternity on the basis of genetic tests or other evidence, unless
the court makes witten findings of fact on the record that the
award of tenporary support would be unjust or inappropriate in a
particul ar case.

SECTION 3. Section 93-11-71, M ssissippi Code of 1972, is
amended as fol |l ows:

93-11-71. (1) Wenever a court orders any person to make
periodi c paynents of a sumcertain for the nai ntenance or support
of a child, and whenever such paynents as have becone due remain
unpaid for a period of at least thirty (30) days, a judgnent by
operation of |aw shall arise against the obligor in an anount
equal to all paynents which are then due and ow ng.

(a) A judgnent arising under this section shall have
the sane effect and be fully enforceable as any other judgnent
entered in this state. A judicial or admnistrative action to

enforce said judgnent nmay be commenced at any tinme after proper

servi ce of process upon the obligor; and
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(b) Such judgnents arising in other states by operation
of law shall be given full faith and credit in this state.

(2) Any judgnment arising under the provisions of this
section shall operate as a lien upon all the property of the
judgnent debtor, both real and personal, which lien shall be
perfected as to third parties w thout actual notice thereof only
upon enroll ment on the judgnent roll. The departnent or attorney
representing the party to whom support is owed shall furnish an
abstract of the judgnent for periodic paynents for the naintenance
and support of a child, along with sworn docunentation of the
del i nquent child support, to the circuit clerk of the county where
the judgnent is rendered, and it shall be the duty of the circuit
clerk to enroll the judgnent on the judgnment roll. Liens arising
under the provisions of this section nmay be executed upon and
enforced in the same manner and to the sane extent as any ot her
j udgnent .

(3) Notw thstanding the provisions in paragraph (2), any
judgnment arising under the provisions of this section shal
subject the follow ng assets to interception or seizure wthout
regard to the entry of the judgnent on the judgnment roll of the
situs district or jurisdiction:

(a) Periodic or |lunp-sum paynents froma federal, state
or local agency, including unenploynent conpensation, workers
conpensati on and ot her benefits;

(b) Wnnings fromlotteries and gam ng w nni ngs which
are received in periodic paynents nade over a period in excess of
thirty (30) days;

(c) Assets held in financial institutions;

(d) Settlenents and awards resulting fromcivil
actions; and

(e) Public and private retirenent funds, only to the
extent that the obligor is qualified to receive and receives a

| unp sum or periodic distribution fromthe funds.
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(4) In any case in which a child receives assistance from
bl ock grants for Tenporary Assistance for Needy Fam lies (TANF),
and the obligor owes past-due child support, the obligor, if not
i ncapaci tated, may be required by the court to participate in any
wor k prograns offered by any state agency.

SECTION 4. Section 93-11-103, M ssissippi Code of 1972, is
amended as foll ows:

93-11-103. (1) Upon entry of any order for support by a
court of this state where the custodial parent is a recipient of
services under Title IV-D of the federal Social Security Act,

i ssued on or after Cctober 1, 1996, the court entering such order
shall enter a separate order for w thhol ding which shall take
effect imedi ately wi thout any requirenment that the obligor be
del i nquent in paynent. All such orders for support issued prior
to Cctober 1, 1996, shall, by operation of |aw, be anended to
conformw th the provisions contained herein. Al such orders for
support issued shall:

(a) Contain a provision for nonthly inconme w thhol di ng
procedures to take effect in the event the obligor becones
del i nquent in paying the order for support w thout further
amendnent to the order or further action by the court; and

(b) Require that the payor w thhold any additional
anmount for delinquency specified in any order if acconpani ed by an
affidavit of accounting, a notarized record of overdue paynents,
official paynent record or an attested judgnent for delinquency or
contenpt. Any person who willfully and knowingly files a fal se
affidavit, record or judgnent shall be subject to a fine of not
nore than One Thousand Dol |l ars ($1,000.00). The Departnent of
Human Servi ces shall be the designated agency to receive paynents
made by inconme withholding in child support orders enforced by the
departnment. All w thholding orders shall be on a form as

prescribed by the departnent.
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(2) Upon entry of any order for support by a court of this
state where the custodial parent is not a recipient of services
under Title IV-D of the federal Social Security Act, issued or
nodi fied or found to be in arrears on or after January 1, 1994,
the court entering such order shall enter a separate order for
wi t hhol di ng which shall take effect inmmediately. Such orders
shall not be subject to innmediate incone w thhol ding under this
subsection: (a) if one (1) of the parties (i.e., noncustodial or
custodi al parent) denonstrates, and the court finds, that there is
good cause not to require imediate income w thholding, or (b) if
both parties agree in witing to an alternative arrangenent. The
Departnent of Human Services or any other person or entity may be
t he desi gnated agency to receive paynents made by i ncone
wi thholding in all child support orders. Wthhol ding orders shal
be on a formas prescribed by the departnent.

(3) If achild support order is issued or nodified in the
state but is not subject to imediate income withholding, it
automatically beconmes so if the court finds that a support paynent
is thirty (30) days past due. |If the support order was issued or
nodi fied in another state but is not subject to i mediate incone
wi thhol ding, it becones subject to i medi ate i ncome w thhol ding on
the date on which child support paynents are at least thirty (30)
days in arrears, or (a) the date as of which the noncust odi al
parent requests that w thhol ding begin, (b) the date as of which
the custodi al parent requests that w thhol ding begin, or (c) an
earlier date chosen by the court whichever is earlier.

(4) The clerk of the court shall submt copies of such
orders to the obligor's payor, any additional or subsequent payor,
and to the M ssissippi Departnent of Human Servi ces Case Registry.
The clerk of the court, the obligee's attorney, or the departnent
shal | serve such i medi ate order for w thholding by first class
mai | or personal delivery on the obligor's payor, superintendent,

manager, agent or subsequent payor, as the case nay be. In a case
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where the obligee's attorney or the departnent serves such
i mredi ate order, the clerk of the court shall be notified in
writing, which notice shall be placed in the court file. There
shall be no need for further notice, hearing, order, process or
procedure before service of said order on the payor or any
addi tional or subsequent payor. The obligor may contest, if
grounds exi st, service of the order of w thhol ding on additional
or subsequent payors, by filing an action with the issuing court.
Such filing shall not stay the obligor's duty to support pending
judicial determ nation of the obligor's claim Nothing herein
shall be construed to restrict the authority of the courts of this
state fromentering any order it deens appropriate to protect the
rights of any parties involved.
(5) The order for wthhol ding shall:

(a) Direct any payor to withhold an anmount equal to the
order for current support;

(b) Direct any payor to withhold an additional anount,
not less than fifteen percent (15% of the order for support,
until paynment in full of any delinquency; and

(c) Direct the payor not to withhold in excess of the
anounts al |l owed under Section 303(b) of the Consuner Credit
Protection Act, being 15 USCS 1673, as anended.

(6) Al orders for withholding may permt the Departnent of

Human Services to wi thhold through said w thhol di ng order
addi tional anounts to recover costs incurred through its efforts
to secure the support order, including, but not limted to, al
filing fees, court costs, service of process fees, mailing costs,
birth certificate certification fee, genetic testing fees, the
departnent's attorney's fees; and, in cases where the state or any
of its entities or divisions have provided nedical services to the
child or the child' s nother, all nedical costs of prenatal care,

bi rthing, postnatal care and any other nedical expenses incurred
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by the child or by the nother as a consequence of her pregnancy or
delivery.

(7) At the tine the order for withholding is entered, the
clerk of the court shall provide copies of the order for
wi t hhol di ng and the order for support to the obligor, which shal
be acconpanied by a statenent of the rights, renedies and duties
of the obligor under Sections 93-11-101 through 93-11-119. The
clerk of the court shall nmeke copies avail able to the obligee and
to the departnent or its | ocal attorney.

(8) The order for withholding shall remain in effect for as
| ong as the order for support upon which it is based.

(9) The failure of an order for withholding to state an
arrearage i s not conclusive of the issue of whether an arrearage
IS oW ng.

(10) Any order for withholding entered pursuant to this
section shall not be considered a garnishnent.

(11) Al existing orders for support shall become subject to
additional withholding if arrearages occur, subject to court
hearing and order. The Departnent of Human Services or the
obligee or his agent or attorney nust send to each deli nquent
obligor notice that:

(a) The wi thhol ding on the delinquency has conmenced;

(b) The information along with the required affidavit
of accounting, notarized record of overdue paynent or attested
judgnent of delinquency or contenpt has been sent to the enpl oyer;
and

(c) The obligor may file an action with the issuing
court on the grounds of m stake of fact. Such filing nust be made
within thirty (30) days of receipt of the notice and shall not
stay the obligor's duty to support pending judicial determ nation
of the obligor's claim

(12) An enployer who conplies with an i ncome w thhol di ng

notice that is regular on its face and which is acconpani ed by the

H B. No. 89 *HRO3/R360*
04/ HRO3/ R360
PAGE 12 (CIR\LH)



390
391
392
393
394
395

requi red accounting affidavit, notarized record of overdue

paynents or attested judgnent of delinquency or contenpt shall not

be subject to civil liability to any individual or agency for

conduct in conpliance with the notice.

SECTI ON 5.

This act shall take effect and be in force from

and after July 1, 2004.
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