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Represent ati ve Caneron To: Ways and Means

HOUSE BI LL NO. 1654

AN ACT TO AMEND SECTI ON 27-7-23, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE METHOD OF DETERM NI NG NET BUSI NESS | NCOVE OF FOREI GN
MANUFACTURERS WHO SELL PRI NCl PALLY AT WHOLESALE PRI CES; AND FOR
RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. Section 27-7-23, M ssissippi Code of 1972, is
amended as foll ows:
27-7-23. (a) Definitions.
(1) "Doing business" nmeans the operation of any
busi ness enterprise or activity in M ssissippi for financial
profit or economic gain, including, but not limted to, the
fol | ow ng:
(A) The regul ar mai ntenance of an office or other
pl ace of business in M ssissippi; or
(B) The regular mai ntenance in M ssissippi of an
i nventory of merchandi se or material for sale, distribution or
manuf act ure, regardl ess of whether kept on the prem ses of the
t axpayer or otherw se; or
(C© The selling or distributing of nmerchandise to
custoners in Mssissippi directly froma conpany-owned or operated
vehicle when title to the nmerchandise is transferred fromthe
seller or distributor to the custoner at the time of the sale or
distribution (transient selling); or
(D) The regular rendering of service to clients or
custoners in M ssissippi in person or by agents or enpl oyees; or
(E) The owning, renting or operating of business

or income-producing property, real or personal, in M ssissippi; or
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(F) The performng of contracts, prinme or subl et
wor k, for the construction, repair or renovation of real or
personal property.

(2) "Business inconme" neans income arising from
transactions and activity in the regular course of the taxpayer's
trade or business and includes inconme fromtangi ble and intangible
property if the acquisition, managenent and di sposition of the
property constitute integral parts of the taxpayer's regular trade
or business operations.

(3) "Nonbusiness income"” neans all incone other than
busi ness i ncone.

(4) "Commercial domicile"” neans the principal place
fromwhich the trade or business of the taxpayer is directed or
managed.

(5) "State" means any state of the United States, the
District of Colunbia, the Commonwealth of Puerto Rico, any
territory or possession of the United States, and any foreign
country or political subdivision thereof.

(b) Nonresident individuals, partnerships, trusts and
est at es.

(1) The tax inposed by this article shall apply to the
entire net incone of a taxable nonresident derived from
enpl oynent, trade, business, professional, personal service or
other activity for financial gain or profit, perfornmed or carried
on within Mssissippi, including the rental of real or personal
property located within this state or for use herein and including
the sal e or exchange or other disposition of tangible or
i ntangi bl e property having a situs in M ssissippi.

(2) Incone derived fromtrade, business or other
comercial activity shall be taxed to the extent that it is
derived fromsuch activity within this state. M ssissippi net
i ncome shall be determ ned by direct or separate accounting of

such income if the conm ssioner is satisfied that such separate
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accounting reflects correctly the incone attributable to this
state, but otherwise it shall be determned in the sane manner as
prescri bed by the comm ssioner for the allocation and
apportionnment of incone of foreign corporations having inconme from
sources both within and without the state.

(3) A taxable nonresident shall be allowed to deduct
expenses, interest, taxes, |osses, bad debts, depreciation and
simlar business expenses only to the extent that they are
al l owabl e under this article and are attributable to the
production of incone allocable to and taxable by the State of
M ssissippi. As to allowable deductions essentially personal in
nature, such as contributions to charitable organizations, nedical
expenses, taxes, interest and the optional standard deducti on,
such taxabl e nonresident shall be all owed deductions therefor in
the ratio that the net incone fromsources within M ssissipp
bears to the total net inconme fromall sources of such taxable
nonresi dent, conputed as if such taxable nonresident were a
resi dent of M ssissippi.

(c) Foreign corporations, associations, organizations and
ot her entities.

(1) Corporations and organi zations required to file.

Al'l foreign corporations and other organi zati ons which have
obtained a certificate of authority fromthe Secretary of State to
do business in M ssissippi, or corporations or organi zations which
are in fact doing business in Mssissippi, are subject to the
incone tax levy and are required to file annual inconme tax returns
unl ess the corporation or organization is specifically exenpt from
tax by this article.

(2) Alocation and apportionnment of inconme. Except as
provided in Sections 27-7-24, 27-7-24.1, 27-7-24.3, 27-7-24.5 and
27-7-24.7, M ssissippi Code of 1972, any corporation or

organi zati on having inconme from business activity which is taxable
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both within and without this state shall allocate and apportion
its net incone as provided in this section.
(A) A corporation is taxable in another state if:

(i) In that state the corporation is subject
to a net inconme tax, or a franchise tax nmeasured by net incone; or

(i1) That state has jurisdiction to subject
the corporation to a net inconme tax regardless of whether, in
fact, the state does or does not.

(B) Al business incone of the corporation,
i ncl udi ng busi ness inconme fromrents, royalties, capital gains,
interest and dividends which constitute integral parts of the
corporation's regular trade or business activities or operations,
shall be allocated or apportioned as follows:

(i) If the business incone of the corporation
is derived solely fromproperty owned or business done in this
state and the corporation is not taxable in another state, the
entire business incone shall be allocated to this state.

(iit) If the business inconme of the
corporation is derived in part fromproperty owned or business
done in this state and in part from property owned or business
done without the state and the corporation is taxable both within
and without this state, only that portion of the business incone
which is attributable to the property owned or business done
within this state shall be allocated to this state. |ncome which
is in like manner attributable to property owned or business done
in another state shall be allocated to that state if taxable in
that state. Business incone derived fromintangible property of
any kind or nature shall be treated as incone fromsources within
this state if the evidence of ownership of such property has
acquired a business, commercial or actual situs in this state.
Busi ness incone derived fromunitary nultistate activities which
cannot be allocated to any state shall be apportioned to this

state by use of formulas prescribed by the conm ssioner.
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(iii) Any corporation, taxable both within
and without this state, which maintains or could maintain books of
account detailing allocation of receipts and expenditures
reflecting clearly the business incone attributable to property
owned or business done in this state, shall determ ne M ssissipp
net business inconme on the basis of direct or separate accounting.
A proportionate part of nonallocable general and adm nistrative
busi ness expenses nmay be deducted by use of a fornula prescribed
by the conm ssioner. |If the conm ssioner finds that direct or
separate accounting of M ssissippi net business incone does not
reflect the true incone attributable to property owned or business
done in Mssissippi, or, if by reason of the unitary nultistate
activities of the corporation direct or separate accounting for
M ssi ssi ppi net business inconme is inpossible, the net business
i ncome shall be apportioned to this state by use of formnulas of

apportionment prescribed by the conm ssioner; however, for tax

years ending on or after Decenber 31, 2001, any such formul a shal

provide that all business incone of manufacturers selling

principally at whol esale shall be apportioned to this state by

mul ti plying the incone by a fraction, the nunerator of which shal

be the total sales of the manufacturer in this state during the

t axabl e year and the denom nator of which shall be total sales of

t he manuf acturer everywhere during the taxable year.

(3) Except as provided in Sections 27-7-24, 27-7-24.1,
27-7-24.3, 27-7-24.5 and 27-7-24.7, M ssissippi Code of 1972, for
t he purpose of any fornula which includes a sales factor, sales
shall be assigned to M ssissippi based on the foll ow ng
condi ti ons:

(A) Sales of tangible personal property, including
interest, carrying charges, deferred charges and delivery charges
incident to such sales, are in this state if:

(i) The property is delivered or shipped to a

purchaser, or to the designee of the purchaser, other than the
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159 United States Governnent, wthin this state regardl ess of the

160 f.o.b. point or other conditions of the sale; or

161 (ii) The property is shipped froman office,
162 store, warehouse, factory, or other place of storage in this

163 state, and (a) the purchaser is the United States Governnent, or
164 (b) the taxpayer is not taxable in the state of the purchaser.

165 (B) Oher sales or rentals are assignable to

166 M ssissippi if:

167 (i) The receipts are fromreal or tangible
168 personal property located in M ssissippi; or

169 (iit) The receipts are fromintangible

170 property and are received fromsources within M ssissippi; or

171 (iii) The receipts are fromservices and the
172 incone-producing activities are in M ssissippi.

173 (4) Nonbusiness incone. Rents and royalties fromreal
174 or tangi ble personal property, capital gains, interest, dividends,
175 or patent or copyright royalties, to the extent that they

176 constitute nonbusiness incone, shall be allocated as follows:

177 (A) Net rents and royalties fromreal property are
178 allocable to the state in which the property is |ocated.

179 (B) Net rents and royalties fromtangi bl e personal
180 property are allocable to the state in which the property is used,
181 or to this state in their entirety if the corporation's comerci al
182 domicile is in this state and the corporation is not organized
183 under the laws of or taxable in the state in which the property is
184 utilized.

185 (C Capital gains and | osses from sal es of real
186 property are allocable to the state in which the property is

187 | ocated.

188 (D) Capital gains and | osses from sal es of

189 tangible personal property are allocable to the state in which the

190 property is located, or to this state if the corporation's
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191 commercial domicile is in this state and the corporation is not
192 taxable in the state in which the property had a situs.

193 (E) Capital gains and | osses from sal es of

194 intangi bl e personal property are allocable to the state of the
195 corporation's comrercial domcile.

196 (F) Interest and dividends are allocable to the
197 state of the corporation's comrercial domcile.

198 (G Patent and copyright royalties are allocable
199 +to the state in which the patent or copyright is utilized by the
200 payer, or to this state if and to the extent that the patent or
201 copyright is utilized by the payer in a state in which the

202 corporation is not taxable and the corporation's comerci al

203 domcile is in this state.

204 (H Al expenses connected wi th earning

205 nonbusi ness income, such as interest, taxes, general and

206 adm nistrative expenses and such other expenses relating to the
207 production of nonbusiness inconme, shall be deducted from gross
208 nonbusi ness incone. Nonbusiness interest expense shall be

209 conmputed by using the ratio of nonbusi ness assets to total assets
210 applied to total interest expense.

211 (d) Foreign |enders.

212 (1) In the case of any foreign | ender, (corporation,
213 associ ation, organization, individual, partnership, trusts or

214 estates), other than: (A) A foreign insurance conpany subject to
215 certification by the Comm ssioner of Insurance, as provided by
216 Section 83-21-1 et seq.; or (B) A foreign lender qualified under
217 the general laws of this state to do business herein; or (C A
218 foreign | ender which nmaintains an office or place of business
219 wthin this state; or (D) Lenders that sold properties in this
220 state and financed such sale and reported on the install nent

221 method, interest inconme received or accrued on or after January 1,
222 1977, fromloans secured by real estate or fromlending on the

223 security of real estate located within this state shall be
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excluded from M ssi ssi ppi gross incone and exenpt fromthe
M ssi ssi ppi incone tax |levy and the reporting requirenents.

(2) In the case of any foreign |l ender exenpted in
paragraph (1) of this subsection, interest inconme received on any
| oan finalized or consummated after January 1, 1977, shall be
excl uded from M ssi ssi ppi gross incone and the net profits derived
therefrom shall be exenpt fromthe M ssissippi income tax |evy for
the Iife of such | oan.

(e) Insurance conpanies. Insurance conpanies, other than
life insurance conpani es, deriving premuminconme fromwthin and
W thout the state, may determ ne their M ssissippi net incone from
underwiting by apportioning to this state a part of their total
net underwriting income by such processes or fornulas of general
apportionment as are prescribed by the comm ssioner; provided that
a conpany adopting this nethod of reporting for any year mnust
adhere to said nethod of reporting for subsequent years, unless
perm ssion is granted by the conmm ssioner to change to a different
met hod of reporting; and provided that all affiliated conpanies of
t he sane group shall use the sane nethod of reporting.

(f) Bond requirenments. Any individual or corporation
subject to the tax inposed by this article, engaged in the
busi ness of perform ng contracts which may require the paynent of
net inconme taxes, may be required by the conm ssioner, before
entering into the performance of any contract or contracts the
consideration of which is nore than Ten Thousand Dol | ars
(%10, 000.00), to execute and file a good and valid bond with a
surety conpany authorized to do business in this state, or with
sufficient sureties to be approved by the conm ssioner,
conditioned that all taxes which may accrue to the State of
M ssissippi will be paid when due. Provided, however, that such
bond shall not exceed five percent (5% of the total contracts
entered into during the taxable period, and, provided further,

that any taxpayer, in |lieu of furnishing such bond, may pay the
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257 maxi mum sum requi red herein as advance paynent of taxes due on the
258 net incone realized fromany contract or contracts performed or
259 completed in this state.

260 SECTION 2. This act shall take effect and be in force from
261 and after July 1, 2001.
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