M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2001

By:

Represent atives Myers, Evans, Franks, To: Judiciary B

Hol | oway, Rushing, Wallace, West, Whittington

©CoOoO~NOUIT~WNE

HOUSE BI LL NO. 1154

AN ACT TO PROVI DE FOR THE LI CENSURE AND REGULATI ON OF HOMVE
| NSPECTORS; TO DEFI NE CERTAIN TERM5; TO PROVI DE FOR THE
ADM NI STRATI ON OF THE ACT BY THE SECRETARY OF STATE, TO CREATE A
HOVE | NSPECTOR ADVI SCRY BOARD;, TO PRESCRI BE THE QUALI FI CATI ONS FOR
A LI CENSE, TO REQUI RE ALL HOVE | NSPECTORS TO CARRY CGENERAL
LI ABI LI TY I NSURANCE; TO PROVI DE CERTAIN LI ABI LI TY PROTECTI ONS; TO
PROVI DE STANDARDS OF PRACTI CE AND CODE OF ETHI CS; TO PROVI DE
EXEMPTI ONS FROM THE ACT; TO PROVI DE CONTI NUI NG EDUCATI ON
REQUI REMENTS BEFORE RENEWAL OF A LI CENSE; TO PROVI DE RECI PROCI TY
FOR NONRESI DENT HOVE | NSPECTORS; TO PROHI BI' T THE UNLI CENSED
PRACTI CE OF HOVE | NSPECTI ON AND PROVI DE CI VI L PENALTI ES THEREFOR
TO PROVI DE FOR DI SCI PLI NARY PRCOCEEDI NGS; TO REQUI RE THE SECRETARY
OF STATE TO MAI NTAIN A RCSTER OF LI CENSEES; TO ALLOW CERTAI'N
PERSONS ALREADY ENGAGED IN THE BUSI NESS OF HOVE | NSPECTI ONS TO
QUALI FY FOR A LI CENSE W THOUT EXAM NATI ON; AND FOR RELATED
PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. As used in this act; unless the context clearly

i ndi cates ot herw se:

(a) "dient" neans any person who engages or seeks to
engage the services of a hone inspector for the purpose of
obtaining an inspection of and witten report on the conditions of
a residential building.

(b) "Hone inspection” neans a witten eval uation
prepared and i ssued by a hone inspector concerning the condition
of the systens and inprovenents to residential real property.

(c) "Hone inspection report” nmeans a witten eval uation
prepared and i ssued by a hone inspector concerning the condition
of the inprovenents to residential real property.

(d) "Hone inspector"™ means any person, who for

conpensation, conducts a hone inspection.
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(e) "Residential real property"” neans a structure
intended to be, or that is in fact, used as a residence and
consisting of one (1) to four (4) famly dwelling units.

(f) "Secretary of State" nmeans the O fice of the
Secretary of State of M ssissippi.

SECTION 2. This act shall be adm nistered and enforced by

the Secretary of State, which shall have the duties and powers to:

(a) Determne the qualifications and fitness of
applicants for a new or renewed |icense;

(b) Issue, renew, deny, revoke and suspend |icenses
under this act;

(c) Adopt and publish a code of ethics and standards of
practice for persons |icensed under this act;

(d) Make, anend and rescind such rules, fornms and
orders as are necessary to carry out the provisions of this act,
i ncluding, but not limted to, rules and forns governing
regi stration, fees, applications and reports and defining any
terms, whether or not used in this chapter, insofar as the
definitions are not inconsistent with the provisions of this act;

(e) Conduct investigations, subpoena individuals and
records, and to do all other things necessary and proper to
di sci pline persons |licensed under this act and to enforce this
act ;

(f) Take admnistrative actions and conduct
adm ni strative hearings in accordance with such rules and
procedures as it may prescri be;

(g) Develop and adopt a |icensing examnation to
determ ne the know edge of an applicant of the home inspector
pr of essi on;

(h) Develop the application and |icense forns; and

(i) Inmpose fees and fines, which shall be paid to the

Secretary of State.
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SECTION 3. For purpose of any investigation or proceeding

under this act, the Secretary of State or any officer designated
by him may adm nister oaths and affirmations, subpoena w tnesses,
conpel their attendance, take evidence, and require the production
of any books, papers, correspondence, nenoranda, agreenents, or

ot her docunents or records which the Secretary of State deens

rel evant or material to the inquiry.

SECTION 4. In case of contumacy by, or refusal to obey a

subpoena i ssued to, any person, the Chancery Court of the First
Judicial District of Hi nds County, M ssissippi, upon application
by the Secretary of State, may issue to this person an order
requiring himto appear before the Secretary of State, or the

of ficer designated by him there to produce docunentary evidence
if so ordered or to give evidence touching the matter under
investigation or in question. Failure to obey the order of the
court may be punished by the court as contenpt of court.

SECTION 5. (1) There is hereby created the Home | nspector

Advi sory Board to the Secretary of State, which shall consist of
five (5) nenbers appointed by the Secretary of State, four (4) who
are licensed honme inspectors and one (1) person fromthe state at

| arge. The nenbers who are hone inspectors shall be selected from
lists submtted by the M ssissippi Association of Honme |nspectors,
the M ssissippi Association of Realtors and the Hone Buil ders
Associ ation of M ssissippi.

(2) The Hone Inspector Advisory Board shall advise the
Secretary of State or his designee on all matters relating to this
act. The advisory board shall nmeet as directed by the Secretary
of State or his designee, but no less than four (4) tinmes annually
and shall be reinbursed for expenses on a per diem basis pursuant
to state | aw

SECTION 6. (1) No person may engage in or transact any hone

i nspection business, or hold hinself out to the public as a hone

i nspector, or offer to engage in or transact any hone inspection
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business in this state unless the person is licensed by the
Secretary of State.

(2) No license shall be issued under the provisions of this
act to a partnership, association, corporation, limted liability
conpany or partnership, firmor group. However, nothing in this
act precludes a |licensed hone inspector from perform ng hone
i nspection for and on behalf of a partnership, association,
corporation, limted liability conpany or partnership, firmor
group or fromentering into contracts or enforcing contracts as a
partnership, association, corporation, limted liability conmpany
or partnership, firmor group.

SECTION 7. (1) An application for an original |icense shal

be made in witing to the Secretary of State on forns as the
Secretary of State may prescribe and shall be acconpani ed by the
required fee and proof of liability insurance.

(2) To qualify for a license under this act, a person shall:

(a) Have successfully conpleted high school or its
equi val ent ;

(b) Be at least twenty-one (21) years of age;

(c) Have successfully conpleted an approved course of
study of at |east sixty (60) hours that includes field work as
prescribed by the Secretary of State;

(d) Have passed an exam nation as prescribed by the
Secretary of State; and

(e) Provide a certificate of insurance for genera
liability insurance (in the required anobunts) pursuant to Section
8 of this act.

(3) The Secretary of State mnmust review each application for
a license submtted and nust notify each applicant that the
application is either accepted or rejected. The Secretary of
State nust send notification of acceptance or rejections to the
applicant at the address provided by the applicant in the

application within thirty (30) days of receiving the application.
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If the application is rejected, the notice sent to the applicant
must state the reasons for the rejection.

SECTION 8. (1) Al hone inspectors are required to carry

general liability insurance.

(2) Such policy and certificates shall provide that
cancel | ati on or nonrenewal of the policy shall not be effective
unl ess and until at least ten (10) days notice of cancellation or
nonrenewal has been received in witing by the Secretary of State.

(3) Insurance coverage limts shall be no |less than One
Hundred Thousand Dol | ars ($100, 000. 00) for general liability, per
occurrence.

SECTION 9. (1) An action by a client to recover danages for

any act or om ssion of a hone inspector relating to a hone
i nspection that he conducts shall be commenced within one (1) year
after the date the hone inspection is conpleted or the action
shall be barred. Further, a licensed honme inspector shall not be
|iabl e for danages in excess of ten (10) tines the fee of the
original inspection. Further, a licensed hone inspector shall not
be liable for any |atent defects that may be contained in the
observabl e systens and conponents of inprovenents to residential
real property that he has inspected and has issued a hone
i nspection report.

(2) Any professional who is licensed by the State of
M ssi ssi ppi when acting within the scope of his profession and is
not a licensed honme inspector shall not be liable for the
findings, errors, or om ssions of the home inspection, provided
that he has not provided physical work on the residenti al
bui l di ng; has not commtted proven fraud in the real estate
transaction; and has no personal or financial interest in the
ownership of the residential building.

(3) Any person who in good faith or intention reconmends or
endorses a hone inspector w thout conpensation, renuneration,

rebate, or any other formof consideration shall not be liable for
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the actions of that hone inspector, including errors, om ssions,
failure to performany contracted duties of a hone inspection, or
failure to nmeet the standards of practice, report witing
standards, or code of ethics.

(4) No person shall be denied access to a property they are
considering purchasing with the |icensed fee paid hone inspector
of their choice.

SECTION 10. (1) A licensed home inspector is required to

foll ow the Standards of Practice and Code of Ethics as adopted and
publ i shed by the Secretary of State.

(2) A hone inspection report nust be issued by a hone
inspector to a client as specified in the Standards of Practice.

SECTION 11. The requirenents of this act shall not prevent

the followng fromperformng a visual inspection of a hone that
is wthin the scope of their license without further |Iicense from
the Secretary of State: specialty contractor, general contractor,
architect, engineer, insurance adjuster, individual enployed by a
governnental entity, person enployed by a bank, savings and | oan
or credit union, licensed real estate broker or sal esperson, or a
| i censed apprai ser.

SECTION 12. A license under this act shall expire two (2)

years after its date of issuance. The Secretary of State may
issue a renewal |icense w thout exam nation, on subm ssion of a
conpl eted renewal application, paynent of the required |license
renewal fee, and successful conpletion of continuing education
requirenments.

SECTION 13. (1) Each person who applies for renewal of his

| i cense shall successfully conplete honme inspector continuing
education courses approved by the Secretary of State at the rate
of twenty-four (24) hours every two (2) years. No license may be
renewed except upon the successful conpletion of the required

courses or their equivalent or upon a waiver of those requirenents
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for good cause shown as determ ned by the Secretary of State
pursuant to rule with the reconmendati on of the advisory board.

(2) The Secretary of State shall establish criteria for
certifying providers of continuing education for home inspectors.
Al'l such continuing education providers nust be approved by the
Secretary of State.

(3) Each renewal applicant shall certify, on his or her
renewal application, full conpliance with continuing education
requi renents. The provider of approval of continuing education
shall retain and submt to the Secretary of State, after the
conpl eti on of each course, evidence of those successfully
conpl eting the course.

SECTION 14. A hone inspector license may be issued to a hone

i nspector who holds a valid certificate of certification,

regi stration or hone inspector |icense in good standing issued by
anot her state, which has requirenents for |licensure substantially
identical to those of this state.

SECTION 15. (1) On or after July 1, 2001, any person who

acts as a hone inspector, or holds hinself out as a hone

i nspector, w thout being |licensed under this act, shall, in
addition to any other penalty provided by |law, be liable for an
adm nistrative fine not to exceed Five Hundred Dol lars ($500. 00)
for a first offense and not to exceed One Thousand Dol | ars

(%1, 000.00) for a second or subsequent offense as determn ned by
the Secretary of State.

(2) A hone inspector who does not have a |icense as required
by this act may not bring any action either at law or in equity to
enforce the provisions of any contract for hone inspection.

(3) The Secretary of State has the authority and power to
investigate any and all unlicensed activity.

(4) No licensed honme inspector may performrepairs on a

residential building as part of or result of the hone inspection.
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SECTION 16. The Secretary of State may refuse to issue or to

renew or may revoke or suspend a license or may place on
probation, censure, reprimnd, or take other disciplinary action
with regard to any license issued under this act, including the
i ssuance of fines for each violation, for any one (1) or

conmbi nation of the follow ng causes:

(a) Violations of this act or the Secretary of State's
rul es pronul gated pursuant hereto;

(b) Violation of ternms of |icense probation;

(c) Conviction of a felony or making a plea of guilty
or nolo contendere within five (5) years prior to the date of
application;

(d) Operating w thout adequate insurance coverage
required for |icensees; and

(e) Fraud in the procurenent or performance of a
contract to conduct a hone inspection.

SECTION 17. (1) The Secretary of State may investigate the

actions of an applicant or of a person holding or claimng to hold
a license upon conplaint in witing of any person setting forth
facts which, if proved, would constitute a violation of this act
or rul es pronul gated hereunder.

(2) Wenever it appears to the Secretary of State that any
person has engaged or is about to engage in any act or practice
constituting a violation of any provision of this act or any rule
or order hereunder, he may, in his discretion, seek any or all of
the follow ng renedies:

(a) Wen in the public interest to prevent harmto the
wel fare and safety of the public, issue a cease and desi st order,
with or without a prior hearing agai nst the person or persons
engaged in the prohibited activities, directing themto cease and
desist fromfurther illegal activity; or

(b) Bring an action in chancery court to enjoin the

acts or practices to enforce conpliance wth this chapter or any
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rule or order hereunder. Upon a proper show ng, a pernmanent or
tenporary injunction, restraining order or wit of mandanus shal
be granted and a receiver or conservator may be appointed for the
def endant or the defendant's assets.

(3) Wth the exception of actions authorized by subsection
(2)(a)and (b) above, the Secretary of State shall, before taking
any disciplinary action that it my deem proper with regard to a
| icense, at |least twenty (20) days prior to the date set for a
hearing, notify the applicant or licensee in witing of any
charges made and the tinme and place for a hearing of the charges.
Such witten notice may be served by personal delivery or
certified or registered mail at the |licensee's |ast known address
as reflected on their |icensing application.

(4) The Secretary of State shall, after a hearing, issue an
order either issuing, renewing, refusing to issue or renew,
reinstating, or revoking the license.

SECTION 18. (1) Upon the revocation or suspension of a

| icense, the licensee shall imrediately surrender the license to
the Secretary of State. |If the licensee fails to do so, the
Secretary of State shall have the right to seize the |icense.

(2) If circunstances of suspension or revocation so
indicate, the Secretary of State may require an exam nation of the
| i censee before restoring his license.

SECTION 19. The Secretary of State shall maintain a roster

of nanes and addresses of all licenses and of all persons whose

| i censes have been suspended or revoked. This roster shall be
avai |l abl e upon witten request and paynent of the required fee.
This roster may al so be published on a web site designated by the
Secretary of State. Al licensees under this act shall informthe
Secretary of State of any change in their business or hone

addr ess.

SECTI ON 20. A person already engaged in the practice of

perform ng hone inspections and who has held an active business
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| icense froma nunicipal or county government on July 1, 2001,
shall qualify for a |license without being required to take an
exam nation if he can docunent to the satisfaction of the
Secretary of State that he has conducted not |ess than twenty-five
(25) verifiable fee-paid hone inspections or that he has received
certification as a home inspector froma nationally recognized
education center in a curriculum approved by the United States
Depart ment of Housing and Urban Devel opnent and the United States
Depart ment of Educati on.

SECTION 21. The information contained in or filed with any

regi stration application or renewal application is subject to
public disclosure. Information in the possession of, submtted to
or obtained by the Secretary of State in connection with any

i nvestigation or exam nation under this act shall be confidential
and exenpt fromthe requirenents of the M ssissippi Public Records
Act of 1983. No such information nmay be disclosed by the
Secretary of State or his officers or enployees unl ess necessary
or appropriate in connection with a particular investigation or
proceedi ng under this act or for any |law enforcenent purpose, in

t he absence of an order of a court of conpetent jurisdiction

requi ring such discl osure.

SECTION 22. Any condition, stipulation or provision binding

any person engagi ng the services of a hone inspector to waive
conpliance wth any provision of this act or any rule or order
hereunder is void.

SECTION 23. This act shall take effect and be in force from
and after July 1, 2001.
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