M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Furniss To: Public Uilities

SENATE BI LL NO. 3135

1 AN ACT TO PRCHI BI T TELEPHONE SOLI Cl TATI ONS TO RESI DENTI AL

2  SUBSCRI BERS WHO HAVE G VEN NOTI CE OF THEI R OBJECTI ON TO SUCH CALLS
3 TO THE PUBLI C SERVI CE COW SSI ON; TO REQUI RE THE PUBLI C SERVI CE

4 COW SSI ON TO ESTABLI SH A DATABASE TO COLLECT SUCH OBJECTI ONS; TO
5 RESTRICT THE USE OF | NFORMATI ON CONTAI NED | N THE DATABASE; TO

6 REQU RE ALL TELEPHONE SOLI Cl TORS TO REG STER W TH THE PUBLI C

7 SERVI CE COMM SSI ON PRI OR TO CONDUCTI NG TELEPHONI C SOLI CI TATI ON AND
8 TO PROVI DE FEES THEREFOR, TO AUTHORI ZE THE PUBLI C SERVI CE

9 COW SSI ON TO PROMULGATE RULES NECESSARY TO EFFECTUATE THI S ACT;
10 TO PROVIDE CIVIL PENALTIES FOR VI OLATIONS OF THI S ACT; AND FOR

11 RELATED PURPGCSES.

12 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
13 SECTION 1. This article shall be known and may be cited as
14 the "M ssissippi Tel ephonic Solicitation Act.”

15 SECTION 2. The use of the tel ephone to make all types of

16 solicitations to consunmers is pervasive. This act gives consuners
17 a tool by which to object to telemarketing calls as these

18 communi cations can anmpbunt to a nui sance, an invasion of privacy,
19 and can create a health and safety risk for certain consuners who
20 maintain their phone service primarily for energency nedi cal
21 situations. Notw thstanding any other act or provisions of the
22 lawto the contrary, this article shall control.
23 SECTION 3. For the purposes of this article, the follow ng
24 words and terns shall have the neaning ascribed to them herein:
25 (a) "Consuner" neans any person to whom has been
26 assigned in the State of M ssissippi any residential telephone
27 line and correspondi ng tel ephone nunber.
28 (b) "Caller ldentification Service" nmeans a type of
29 tel ephone service which permts tel ephone subscribers to see the
30 tel ephone nunber and name of incom ng tel ephone calls.
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(c) "Telephone solicitor” neans any person, firm
entity, organization, partnership, association, corporation,
charitable entity, or a subsidiary or affiliate thereof, who
engages in any type of tel ephone solicitation on his or her own
behal f or through representatives, independent contractors,
sal espersons, agents, automated dialing machi nes or others.

(d) "Telephone solicitation” nmeans any tel ephonic
comuni cation to a consuner for the purpose of persuading,
enticing, requesting, petitioning or otherw se seeking to induce a
consuner to take sonme action. Tel ephone solicitation includes,
but is not limted to, comrunications with a person where:

(1) Agift, award or prize is offered to a
consuner;

(i1i) A telephone call response is invited fromthe
consuner;

(i) The sal esperson intends to conplete a sale
or a consuner is invited to enter into an agreenent to purchase
during the course of the tel ephone call;

(iv) The comrunication involves the representation
of a price, quality or availability of consumer goods and
servi ces, and such communication invites a response by tel ephone
or is followed by a call to the consunmer by a sal esperson

(e) "Comm ssion" neans the M ssissippi Public Service
Conmi ssi on.

(f) "Doing business in this state" refers to businesses
whi ch conduct tel ephonic sales calls froma location in the State
of M ssissippi or fromother states or nations to consumers
| ocated in this state.

SECTION 4. (1) No telephone solicitor nay nmake or cause to

be made any tel ephone solicitation to any consuner in this state
unl ess the tel ephone solicitor has purchased the nost current
"no-cal |l s" database fromthe comm ssion or the entity under

contract with the conm ssion
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(2) No telephone solicitor may nmake or cause to be nmade any
tel ephone solicitation to any consunmer in this state who has given
notice to the conmmssion or the entity under contract with the
commi ssion, of his or her objection to receiving tel ephone
solicitations.

(3) The conmm ssion, or an entity under contract with the
commi ssion, shall establish and operate a "no-calls" database
conposed of a |ist of tel ephone nunbers of consuners who have
given notice of their objection to receiving tel ephone
solicitations. The "no-calls" database may be operated by the
conmmi ssion or by another entity under contract with the
commi ssi on.

(4) Each local exchange conpany and each conpeting | oca
exchange carrier shall provide witten notification on a
sem annual basis to each of its consuners, beginning July 1, 2000,
of the opportunity to provide notification to the comm ssion or
the entity under contract with the comm ssion, that the consuner
objects to receiving tel ephone solicitations. The notification
shal |l be dissem nated at the option of the carrier, by television,
radi o or newspaper advertisenments, witten correspondence, bil
inserts or nessages, telephone book subscription fornms or any
ot her met hod approved by the comm ssion.

SECTION 5. All telephone solicitors shall register with the

commi ssion prior to conducting any tel ephonic solicitations in the
State of M ssissippi.

SECTION 6. The comm ssion is authorized to pronul gate rules

necessary to effectuate this article, including, but not limted
to, the follow ng:

(a) Methods by which consuners may give notice to the
commi ssion or its contractor of their objection to receive
solicitations or revocation of the notice;

(b) Methods by which a notice of objection becones

effective and the effect of a change of tel ephone nunber on the
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noti ce;

(c) Methods by which objections and revocations are
coll ected and added to the database;

(d) Methods by which a person or entity desiring to
make tel ephone solicitation may obtain access to the database as
required to avoid calling the tel ephone nunber of consuners
i ncluded in the database;

(e) The process by which the database is updated, and
t he frequency of updates;

(f) The process by which tel ephone solicitors nust
register with the conm ssion for the purpose of conducting
tel ephonic solicitations in the state;

(g) Establishnent of fees to be charged by the
commi ssion or its contractor to tel ephone solicitors for access to
or for paper or electronic copies of the database on an annual
basi s; and

(h) Al other matters relating to the database that the
conmmi ssi on deens necessary.

SECTI ON 7. |f the Federal Conmmuni cations Conmi SSion

establishes a single national database of tel ephone nunbers of
consuners who object to receiving tel ephone solicitations, the
commi ssion shall include the portion of the single national

dat abase that relates to the State of M ssissippi in the database
est abl i shed under this article.

SECTI ON 8. | nformati on contai ned in the database established

pursuant to this article my be used and accessed only for the
pur pose of conpliance with this article and shall not be otherw se
subj ect to public inspection or disclosure.

SECTION 9. All fees collected under the provisions of this

article shall be deposited into a special fund in the State
Treasury to be expended by the comm ssion for the inplenentation
and adm nistration of this article. At the end of each fiscal

year, unexpended nonies remaining in the fund shall not revert to
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any other fund of the state, but shall remain available for
appropriations to admnister this article. The Legislature shal
annual |y appropriate fromthe fund the anbunt necessary for the
adm nistration of this article to the comm ssion.

SECTION 10. Any person or entity who nakes a tel ephone

solicitation to a consuner in this state who is not listed on the

nost current "no-calls" database shall, at the begi nning of each
call, announce clearly his or her nane, the conpany he or she
represents and the purpose of the call. Such calls may only be

made between the hours of 9:00 a.m and 8:00 p.m No tel ephone
solicitation shall be made on a Sunday.

No person or entity who nakes a tel ephone solicitation to a
consuner in this state may utilize any nethod which bl ocks or
ot herwi se circunmvents the use of Caller Identification Service by
t he consuner.

SECTION 11. The commi ssion is authorized to investigate

all eged violations and to initiate proceedings relative to a
violation of this article or any rules and regul ati ons promnul gat ed
pursuant to this article. Such proceedi ngs include, wthout
[imtation, proceedings to issue a cease and desist order, and to
i ssue an order inposing a civil penalty not to exceed Five
Thousand Dol | ars ($5,000.00) for each violation. The conmi ssion
shall afford an opportunity for a fair hearing to the all eged
violator(s) after giving witten notice of the time and place for
said hearing. Failure to appear at any such hearing may result in
the comm ssion finding the alleged violator(s) |iable by default.
Any t el ephone solicitor found to have violated this article,
pursuant to a hearing or by default, may be subject to a civil
penalty not to exceed Five Thousand Dol lars ($5, 000.00) for each
violation to be assessed and col |l ected by the conm ssion. Each
t el ephoni ¢ comruni cation shall constitute a separate violation.

Al'l penalties collected by the comm ssion shall be deposited

in the special fund created herein for the adm nistration of this
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article.

The conm ssion may i ssue subpoenas, require the production of
rel evant docunments, adm ni ster oaths, conduct hearings, and do al
t hi ngs necessary in the course of investigating, determ ning and
adj udi cating an all eged viol ation.

The renedi es, duties, prohibitions and penalties set forth
under this article shall not be exclusive and shall be in addition
to all other causes of action, renedies and penalties provided by
law, including, but not limted to, the penalties provided by

Section 77-1-53.

SECTION 12. Any person who has received a tel ephone
solicitation in violation of this article, or any rules and
regul ati ons promul gated pursuant to this article, may file a
conplaint with the comm ssion. The conplaint will be processed
pursuant to conpl ai nt procedures established by the commr ssion.

SECTION 13. The comm ssion is granted personal jurisdiction

over any tel ephone solicitor, whether a resident or a nonresident,
and even though they are deened not to be a public utility, for

t he purpose of adm nistering the provisions of this article. The
commi ssion is granted personal jurisdiction over any nonresident
t el ephone solicitor, its executor, adm nistrator, receiver,
trustee or any other appointed representative of such nonresident
as to an action or proceeding authorized by this article or any
rul es and regul ati ons pronul gated pursuant to this article as

aut hori zed by Section 13-3-57, and al so upon nonresidents, his or
her executor, adm nistrator, receiver, trustee or any other

appoi nted representative of such nonresident who have qualified
under the laws of this state to do business herein. Service of
sumons and process upon the alleged violator of this article
shall be had or nade as is provided by the M ssissippi Rules of
Civil Procedure.

SECTION 14. Any party aggrieved by any final order of the

conmmi ssion pursuant to this article, or any rules and regul ati ons
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pronmul gated pursuant to this article, shall have the right of
appeal to the Chancery Court of H nds County, M ssissippi, First
Judicial District.

SECTI ON 15. No provider of telephonic Caller Identification

Service, |ocal exchange tel ephone conpany or |ong distance conpany
certificated by the comm ssion may be held liable for violations
of this article commtted by other persons or entities.

SECTION 16. If any section, paragraph, sentence, phrase or

any part of this article shall be held invalid or
unconstitutional, such holding shall not affect any other section,
par agr aph, sentence, clause, phrase or part of this article which
is not in and of itself invalid or unconstitutional. Mreover, if
the application of this article, or any portion of it, to any
person or circunstance is held invalid, the invalidity shall not
affect the application of this article to other persons or
ci rcunst ances which can be given effect without the invalid
provi sion or application.

SECTION 17. This act shall be codified as a new article
within Chapter 3, Title 77, M ssissippi Code of 1972.

SECTI ON 18. This act shall take effect and be in force from
and after July 1, 2000.
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