M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By:

O (o0} ~NoO O WNE

NN RN NN N NN R P R R R R R R R R
oo N o o M O N P O ©O 0O N o o0 ON -, O

Lee To: Labor

SENATE BI LL NO. 3126

AN ACT TO AMEND SECTI ON 71-5-11, M SSI SSI PPl CODE OF 1972, TO
CLARI FY EMPLOYEE LEASI NG FI RM PROVI SI ONS FOR PURPOSES OF
UNEMPLOYMENT COVPENSATI ON, AND TO REDEFI NE " EMPLOYEE LEASI NG
ARRANGEMENTS" AND " EMPLOYEE LEASI NG FI RM'; TO AMEND SECTI ON
71-5-353, M SSI SSI PPI CODE OF 1972, TO REQUI RE CERTAI N REPORTS FOR
EMPLOYERS ENGAGED I N AN EMPLOYEE LEASI NG ARRANGEMENT; AND FOR
RELATED PURPGSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 71-5-11, M ssissippi Code of 1972, is
amended as foll ows:

71-5-11. As used in this chapter, unless the context clearly
requi res otherw se:

A. "Base period" neans the first four (4) of the |ast
five (5) conpleted cal endar quarters imedi ately preceding the
first day of an individual's benefit year.

B. "Benefits" neans the noney paynents payable to an
i ndi vidual, as provided in this chapter, with respect to his
unenpl oynent .

C. "Benefit year" with respect to any individual neans
the period beginning with the first day of the first week with
respect to which he first files a valid claimfor benefits, and
ending with the day preceding the sane day of the sane nonth in
t he next cal endar year; and, thereafter, the period beginning with
the first day of the first week with respect to which he next
files his valid claimfor benefits, and ending with the day
precedi ng the sane day of the same nonth in the next cal endar

year. Any claimfor benefits made in accordance with Section

71-5-515 shall be deened to be a "valid claint for purposes of
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this subsection if the individual has been paid the wages for
i nsured work required under Section 71-5-511(e).

D. "Contributions" neans the noney paynents to the
St at e Unenpl oynent Conpensation Fund required by this chapter.

E. "Calendar quarter” mnmeans the period of three (3)
consecutive cal endar nonths endi ng on March 31, June 30, Septenber
30, or Decenber 31.

F. " Comm ssion"” neans the M ssissippi Enpl oynent
Security Conmm ssi on.

G "Enploying unit" neans this state or another state
or any instrunmentalities or any political subdivisions thereof or
any of their instrunentalities or any instrunentality of nore than
one (1) of the foregoing or any instrunentality of any of the
foregoi ng and one or nore other states or political subdivisions,
any individual or type of organization, including any partnership,
association, trust, estate, joint stock conmpany, insurance
conpany, or corporation, whether domestic or foreign, or the
receiver, trustee in bankruptcy, trustee or successor thereof, or
the |l egal representative of a deceased person, which has or had in
its enploy one or nore individuals performng services for it
within this state. Al individuals perform ng services within
this state for any enploying unit which maintains two (2) or nore
separate establishnments within this state shall be deened to be
enpl oyed by a single enploying unit for all the purposes of this
chapter. Each individual enployed to performor to assist in
perform ng the work of any agent or enpl oyee of an enploying unit
shal|l be deened to be enployed by such enpl oying unit for al
pur poses of this chapter, whether such individual was hired or
paid directly by such enploying unit or by such agent or enpl oyee,
provi ded the enploying unit had actual or constructive know edge
of the work. All individuals perform ng services in the enploy of
an elected fee-paid county official, other than those rel ated by
bl ood or marriage within the third degree conputed by the rul e of
the civil law to such fee-paid county official, shall be deened to
be enpl oyed by such county as the enploying unit for all the
pur poses of this chapter. For purposes of defining an "enpl oying

unit"™ which shall pay contributions on renmuneration paid to
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individuals, if two (2) or nore related corporations concurrently
enpl oy the sane individual and conpensate such individual through
a common paynmaster which is one of such corporations, then each
such corporation shall be considered to have paid as remuneration
to such individual only the amounts actually disbursed by it to
such individual and shall not be considered to have paid as
remuneration to such individual such anobunts actually disbursed to
such individual by another of such corporations.

H  "Enpl oyer" neans:

(1) Any enploying unit which,

(a) In any cal endar quarter in either the
current or preceding cal endar year paid for service in enploynent
wages of One Thousand Five Hundred Dol | ars ($1, 500.00) or nore,
except as provided in paragraph (9) of this subsection, or

(b) For sonme portion of a day in each of
twenty (20) different cal endar weeks, whether or not such weeks
were consecutive, in either the current or the precedi ng cal endar
year had in enploynment at |east one (1) individual (irrespective
of whether the sane individual was in enploynment in each such
day), except as provided in paragraph (9) of this subsection;

(2) Any enploying unit for which service in
enpl oynment, as defined in subsection I(3) of this section, is
per f or med;
(3) Any enploying unit for which service in
enpl oynment, as defined in subsection I(4) of this section, is
per f or med;
(4) (a) Any enploying unit for which agricultural
| abor, as defined in subsection I(6) of this section, is
per f or med;

(b) Any enploying unit for which donestic
service in enploynment, as defined in subsection I(7) of this
section, is perforned;

(5) Any individual or enploying unit which
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acquired the organi zati on, trade, business, or substantially al
t he assets thereof, of another which at the tine of such
acqui sition was an enpl oyer subject to this chapter;

(6) Any individual or enploying unit which
acquired its organi zation, trade, business, or substantially al
the assets thereof, from another enploying unit, if the enpl oynent
record of the acquiring individual or enploying unit subsequent to
such acquisition, together with the enploynent record of the
acqui red organi zation, trade, or business prior to such
acqui sition, both within the same cal endar year, would be
sufficient to constitute an enpl oying unit an enpl oyer subject to
this chapter under paragraph (1) or (3) of this subsection;

(7) Any enploying unit which, having becone an
enpl oyer under paragraph (1), (3), (5) or (6) of this subsection
or under any other provisions of this chapter, has not, under
Section 71-5-361, ceased to be an enpl oyer subject to this
chapter; or

(8) For the effective period of its election
pursuant to Section 71-5-361(3), any other enploying unit which
has el ected to becone subject to this chapter.

(9) (a) In determ ning whether or not an
enploying unit for which service other than donmestic service is
al so perfornmed is an enpl oyer under paragraph (1) or (4)(a) of
this subsection, the wages earned or the enploynment of an enpl oyee
perform ng donmestic service, shall not be taken into account.

(b) In determ ning whether or not an
enploying unit for which service other than agricultural |abor is
al so perfornmed is an enpl oyer under paragraph (1) or (4)(b) of
this subsection, the wages earned or the enploynment of an enpl oyee
perform ng services in agricultural |abor, shall not be taken into
account. If an enploying unit is determ ned an enpl oyer of
agricultural |abor, such enploying unit shall be determ ned an

enpl oyer for purposes of paragraph (1) of this subsection.
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(10) Al entities (hereafter referred to as

worksite enployer) utilizing the services of an enpl oyee | easing

firm (hereafter referred to as the adninistrative enployer) shal

be considered the enployer of the individuals | eased fromthe

enpl oyee leasing firm (admnistrative enployer) in order to

determ ne the experience rating record used in conputing the

contribution rate and then to maintain the experience rating. The

conm ssion shall view the adm nistrati ve enpl oyer organi zati on as

t he enpl oyer of the | eased enployees for all other nmatters

pertaining to the rules and reqgul ati ons governi ng unenpl oynent

conpensation for the State of Mssissippi. Tenporary help firns

shall be considered the enployer of the individuals they provide

to performservices for other individuals or organi zations.

|. "Enploynent” neans and i ncl udes:

(1) Any service perfornmed, which was enpl oynent as
defined in this section and, subject to the other provisions of
this subsection, including service in interstate comerce,
performed for wages or under any contract of hire, witten or
oral, express or inplied.

(2) Services perforned for renmuneration for a
princi pal :

(a) As an agent-driver or conm ssion-driver
engaged in distributing nmeat products, vegetabl e products, fruit
products, bakery products, beverages (other than mlk), or |aundry
or dry cleaning services;

(b) As a traveling or city sal esnan, other
than as an agent-driver or conmm ssion-driver, engaged upon a
full-time basis in the solicitation on behalf of, and the
transm ssion to, a principal (except for sideline sales activities
on behalf of some other person) of orders from whol esal ers,
retailers, contractors, or operator of hotels, restaurants, or
other simlar establishnments for merchandi se for resale or

supplies for use in their business operations.
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Provi ded, that for purposes of this subsection, the term
"enpl oyment” shall include services described in subsections
I (2)(a) and (b) of this section, only if:

(1) The contract of service contenpl ates
that substantially all of the services are to be perforned
personal Iy by such individual;

(i1i) The individual does not have a
substantial investnent in facilities used in connection with the
performance of the services (other than in facilities for
transportation); and

(tii1) The services are not in the nature
of a single transaction that is not part of a continuing
relationship with the person for whomthe services are perforned.

(3) Service perfornmed in the enploy of this state
or any of its instrumentalities or any political subdivision
thereof or any of its instrunentalities or any instrunmentality of
nore than one (1) of the foregoing or any instrunmentality of any
of the foregoing and one or nore other states or political
subdi vi si ons; provided that such service is excluded from
"enpl oynment” as defined in the Federal Unenpl oynent Tax Act by
Section 3306(c)(7) of that act and is not excluded from
"“enpl oyment” under subsection I (5) of this section.

(4) (a) Services perforned in the enploy of a
religious, charitable, educational, or other organization, but
only if the service is excluded from"enploynent"” as defined in
t he Federal Unenpl oynent Tax Act, 26 USCS Sec. 3306(c)(8), and

(b) The organi zation had four (4) or nore
i ndi viduals in enploynent for sonme portion of a day in each of
twenty (20) different weeks, whether or not such weeks were
consecutive, within the current or precedi ng cal endar year,
regardl ess of whether they were enpl oyed at the same nonent of
tinme.

(5) For the purposes of subsections 1(3) and (4)
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of this section, the term"enploynent” does not apply to service
per f or med:
(a) In the enploy of:

(1) A church or convention or
associ ati on of churches; or

(i) An organi zation which is operated
primarily for religious purposes and which is operated,
supervi sed, controlled, or principally supported by a church or
convention or association of churches; or

(b) By a duly ordai ned, conm ssioned, or
licensed mnister of a church in the exercise of his mnistry, or
by a nenber of a religious order in the exercise of duties
requi red by such order; or

(c) In the enploy of a governnental entity
referred to in subsection 1(3), if such service is performed by an
individual in the exercise of duties:

(1) As an elected official;

(i1i) As a nenber of a legislative body,
or a nmenber of the judiciary, of a state or political subdivision;

(ti1) As a nenber of the State National
Quard or Air National Guard;

(tv) As an enpl oyee serving on a
tenporary basis in case of fire, storm snow, earthquake, flood or
simlar emergency;

(v) In a position which, under or
pursuant to the laws of this state, is designated as:

1. A mgjor nontenured policy-mnmaking
or advisory position, or

2. A policy-making or advisory
position the performance of the duties of which ordinarily does
not require nore than eight (8) hours per week; or

(d) In a facility conducted for the purpose

of carrying out a program of rehabilitation for individuals whose
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earning capacity is inpaired by age or physical or nental
deficiency or injury, or providing renmunerative work for
i ndi vi dual s who because of their inpaired physical or nental
capacity cannot be readily absorbed in the conpetitive |abor
mar ket, by an individual receiving such rehabilitation or
remunerati ve work; or

(e) By an inmate of a custodial or penal
institution; or

(f) As part of an unenpl oynent work-relief or
wor k-trai ni ng program assi sted or financed in whole or in part by
any federal agency or agency of a state or political subdivision
t hereof, by an individual receiving such work relief or work
training, unless coverage of such service is required by federal
| aw or regul ation.

(6) Service perfornmed by an individual in

agricultural |abor as defined in paragraph (15)(a) of this
subsecti on when:

(a) Such service is perforned for a person

(1) During any cal endar quarter in
either the current or the precedi ng cal endar year paid
remuneration in cash of Twenty Thousand Dol |l ars ($20, 000. 00) or
nore to individuals enployed in agricultural |abor, or

(i) For sonme portion of a day in each
of twenty (20) different cal endar weeks, whether or not such weeks
were consecutive, in either the current or the precedi ng cal endar
year, enployed in agricultural labor ten (10) or nore individuals,
regardl ess of whether they were enpl oyed at the same nonent of
tinme.

(b) For the purposes of subsection [ (6) any
i ndi vidual who is a nenber of a crew furnished by a crew | eader to
performservice in agricultural |abor for any other person shal

be treated as an enpl oyee of such crew | eader:
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(1) If such crew |eader holds a valid
certificate of registration under the Farm Labor Contractor
Regi stration Act of 1963; or substantially all the nmenbers of such
crew operate or nmaintain tractors, mechani zed harvesting or crop
dusting equi pnent, or any other nechani zed equi pment, which is
provi ded by such crew | eader; and

(ti) If such individual is not an
enpl oyee of such other person within the neaning of subsection
1(1).

(c) For the purpose of subsection 1(6), in
the case of any individual who is furnished by a crew | eader to
performservice in agricultural |abor for any other person and who
is not treated as an enpl oyee of such crew | eader under paragraph
(6)(b) of this subsection

(1) Such other person and not the crew
| eader shall be treated as the enployer of such individual; and

(ii) Such other person shall be treated
as having paid cash remuneration to such individual in an anount
equal to the anobunt of cash remuneration paid to such individual
by the crew | eader (either on his own behalf or on behalf of such
ot her person) for the service in agricultural |abor perforned for
such ot her person.

(d) For the purposes of subsection I (6) the
term"crew | eader” neans an individual who:

(1) Furnishes individuals to perform
service in agricultural |abor for any other person;

(ii) Pays (either on his own behal f or
on behal f of such other person) the individuals so furnished by
himfor the service in agricultural |abor performed by them and

(itii) Has not entered into a witten
agreenent with such other person under which such individual is
desi gnated as an enpl oyee of such ot her person.

(7) The term"enploynment” shall include donestic
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service in a private hone, local college club or |ocal chapter of
a college fraternity or sorority performed for an enpl oying unit
whi ch paid cash remunerati on of One Thousand Dol | ars ($1, 000. 00)
or nore in any cal endar quarter in the current or the preceding
cal endar year to individuals enployed in such donestic service.
For the purpose of this subsection, the term"enploynment” does not
apply to service perforned as a "sitter"” at a hospital in the
enpl oy of an i ndividual.

(8) An individual's entire service, perfornmed
within or both within and without this state, if:

(a) The service is localized in this state;
or
(b) The service is not localized in any state
but some of the service is perforned in this state, and
(1) The base of operations or, if there
is no base of operations, the place fromwhich such service is
directed or controlled is in this state; or
(ii) The base of operations or place
from whi ch such service is directed or controlled is not in any
state in which some part of the service is perforned, but the
individual's residence is in this state.

(9) Services not covered under paragraph (8) of
this subsection and perfornmed entirely without this state, with
respect to no part of which contributions are required and paid
under an unenpl oynment conpensation | aw of any other state or of
the federal governnent, shall be deemed to be enpl oynent subj ect
to this chapter if the individual perform ng such services is a
resident of this state and the comm ssion approves the el ection of
t he enpl oying unit for whom such services are perforned that the
entire service of such individual shall be deemed to be enpl oynent
subject to this chapter.

(10) Service shall be deenmed to be |ocalized

within a state if:
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(a) The service is performed entirely within
such state; or

(b) The service is performed both within and
wi t hout such state, but the service performed w thout such state
is incidental to the individual's service within the state; for
exanple, is tenporary or transitory in nature or consists of
i sol ated transacti ons.

(11) The services of an individual who is a
citizen of the United States, perforned outside the United States
(except in Canada), in the enploy of an Anmerican enpl oyer (other
t han service which is deened "enpl oynent”™ under the provisions of
paragraph (8), (9) or (10) of this subsection or the parall el
provi sions of another state's law), if:

(a) The enployer's principal place of
business in the United States is located in this state; or
(b) The enployer has no place of business in
the United States, but
(i) The enployer is an individual who is
a resident of this state; or
(ii) The enployer is a corporation which
is organi zed under the laws of this state; or
(iii) The enployer is a partnership or a
trust and the nunmber of the partners or trustees who are residents
of this state is greater than the nunber who are residents of any
one (1) other state; or
(c) None of the criteria of subparagraphs (a)
and (b) of this paragraph are net but the enployer has el ected
coverage in this state or, the enployer having failed to el ect
coverage in any state, the individual has filed a claimfor
benefits, based on such service, under the law of this state; or
(d) An "Anmerican enployer," for purposes of
t hi s paragraph, means a person who is:

(i) An individual who is a resident of
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the United States; or

(i) A partnership if two-thirds (2/3)
or nore of the partners are residents of the United States; or

(tit) Atrust, if all of the trustees
are residents of the United States; or

(iv) A corporation organized under the
laws of the United States or of any state.

(12) Al services perforned by an officer or
menber of the crew of an American vessel on or in connection with
such vessel, if the operating office fromwhich the operations of
such vessel operating on navigable waters within, or within and
wi thout, the United States are ordinarily and regularly
supervi sed, nmanaged, directed, and controlled is within this
state; notw thstanding the provisions of subsection |(8).

(13) Service with respect to which a tax is
required to be paid under any federal |aw inposing a tax against
which credit may be taken for contributions required to be paid
into a state unenploynent fund, or which as a condition for ful
tax credit against the tax inposed by the Federal Unenploynment Tax
Act, 26 USCS Sec. 3301 et seq., is required to be covered under
this chapter, notw thstanding any other provisions of this
subsecti on.

(14) Services performed by an individual for wages
shal |l be deened to be enploynent subject to this chapter unless
and until it is showm to the satisfaction of the comm ssion that
such individual has been and will continue to be free from control
and direction over the performance of such services both under his
contract of service and in fact; and the rel ationship of enployer
and enpl oyee shall be determined in accordance with the principles
of the common | aw governing the relation of master and servant.

(15) The term "enploynment” shall not include:

(a) Agricultural |abor, except as provided in

subsection 1(6) of this section. The term"agricultural |abor"
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i ncludes all services perforned:

(i) On afarmor in a forest in the
enpl oy of any enploying unit in connection with cultivating the
soil, in connection with cutting, planting, deadening, marking or
ot herwi se inproving tinber, or in connection with raising or
harvesting any agricultural or horticultural commodity, including
the raising, shearing, feeding, caring for, training, and
managenent of |ivestock, bees, poultry, fur-bearing animals, and
wildlife;

(i) In the enploy of the owner or
tenant or other operator of a farm in connection with the
operati on, managenent, conservation, inprovenment, or maintenance
of such farmand its tools and equi pnent, or in salvaging tinber
or clearing |and of brush and other debris left by a hurricane, if
the major part of such service is performed on a farm

(ti1) In connection with the production
or harvesting of naval stores products or any commodity defined in
the Federal Agricultural Marketing Act, 12 USCS Sec. 1141j(g), or
in connection with the raising or harvesting of nmushroons, or in
connection with the ginning of cotton, or in connection with the
operation or mai ntenance of ditches, canals, reservoirs, or
wat er ways not owned or operated for profit, used exclusively for
supplying and storing water for farm ng purposes;

(iv) (A In the enploy of the operator
of a farmin handling, planting, drying, packing, packaging,
processi ng, freezing, grading, storing, or delivering to storage
or to market or to a carrier for transportation to market, in its
unmanuf actured state, any agricultural or horticultural commodity;
but only if such operator produced nore than one-half (1/2) of the
commodity with respect to which such service is perforned,

(B) In the enploy of a group of
operators of farnms (or a cooperative organization of which such

operators are nenbers) in the performance of service described in
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subpar agraph (A), but only if such operators produced nore than
one-half (1/2) of the commobdity with respect to which such service
i s perforned;

(C The provisions of subparagraphs
(A) and (B) shall not be deened to be applicable with respect to
service perforned in connection with comrercial canning or
commercial freezing or in connection with any agricultural or
horticultural commodity after its delivery to a term nal market
for distribution for consunption;

(v) On a farmoperated for profit if
such service is not in the course of the enployer's trade or
busi ness;

(vi) As used in paragraph (15)(a) of
this subsection, the term"farni includes stock, dairy, poultry,
fruit, fur-bearing animals, and truck farns, plantations, ranches,
nurseries, ranges, greenhouses, or other simlar structures used
primarily for the raising of agricultural or horticultural
comodi ties, and orchards.

(b) Donestic service in a private hone, |ocal
col l ege club, or local chapter of a college fraternity or
sorority, except as provided in subsection I(7) of this section,
or service performed as a "sitter” at a hospital in the enploy of
an individual .

(c) Casual labor not in the usual course of
the enpl oying unit's trade or business.

(d) Service performed by an individual in the
enpl oy of his son, daughter, or spouse, and service perforned by a
child under the age of twenty-one (21) in the enploy of his father
or not her.

(e) Service perfornmed in the enploy of the
United States Governnent or of an instrunentality wholly owned by
the United States; except that if the Congress of the United

States shall permt states to require any instrunentalities of the
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United States to nmake paynents into an unenpl oynent fund under a
stat e unenpl oynent conpensation act, then to the extent permtted
by Congress and fromand after the date as of which such
per m ssi on becones effective, all of the provisions of this
chapter shall be applicable to such instrunentalities and to
services performed by enployees for such instrunentalities in the
sanme manner, to the sane extent, and on the sane terns as to al
ot her enpl oyers and enploying units. If this state should not be
certified under the Federal Unenpl oynent Tax Act, 26 USCS Sec.
3304(c), for any year, then the paynent required by such
instrunmentality with respect to such year shall be deened to have
been erroneously collected and shall be refunded by the comm ssion
fromthe fund in accordance with the provisions of Section
71-5-383.

(f) Service perfornmed in the enploy of an
"enpl oyer” as defined by the Railroad Unenpl oynent | nsurance Act,
45 USCS Sec. 351(a), or as an "enployee representative" as defined
by the Railroad Unenpl oynment |nsurance Act, 45 USCS Sec. 351(f),
and service with respect to which unenpl oynment conpensation is
payabl e under an unenpl oynent conpensati on systemfor maritine
enpl oyees, or under any ot her unenpl oynent conpensati on system
established by an act of Congress; provided that the comm ssion is
her eby aut horized and directed to enter into agreenents with the
proper agenci es under such act or acts of Congress, which
agreenents shall becone effective ten (10) days after publication
t hereof in the manner provided in Section 71-5-117 for general
rules, to provide reciprocal treatnent to individuals who have,
after acquiring potential rights to benefits under this chapter,
acquired rights to unenpl oynent conpensation under such act or
acts of Congress or who have, after acquiring potential rights to
unenpl oynent conpensati on under such act or acts of Congress,
acquired rights to benefits under this chapter.

(g) Service perfornmed in any cal endar quarter
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in the enploy of any organi zation exenpt fromincone tax under the
| nternal Revenue Code, 26 USCS Sec. 501(a) (other than an

organi zati on described in 26 USCS Sec. 401(a)), or exenpt from
income tax under 26 USCS Sec. 521 if the renuneration for such
service is less than Fifty Dollars ($50.00).

(h) Service perfornmed in the enploy of a
school, college, or university if such service is perforned:

(i) By a student who is enrolled and is
regularly attending classes at such school, college, or
uni versity, or
(i) By the spouse of such a student if
such spouse is advised, at the time such spouse commences to
perform such service, that
(A) The enploynment of such spouse
to performsuch service is provided under a programto provide
financi al assistance to such student by such school, college, or
uni versity, and
(B) Such enploynent will not be
covered by any program of unenpl oynent insurance.

(1) Service performed by an individual under
the age of twenty-two (22) who is enrolled at a nonprofit or
publ i c educational institution which normally nmaintains a regul ar
faculty and curriculumand normally has a regularly organi zed body
of students in attendance at the place where its educational
activities are carried on, as a student in a full-tinme program
taken for credit at such institution, which conbines academ c
instruction with work experience, if such service is an integral
part of such program and such institution has so certified to the
enpl oyer, except that this subparagraph shall not apply to service
performed in a program established for or on behalf of an enpl oyer
or group of enployers.

(j) Service perfornmed in the enploy of a

hospital, if such service is perfornmed by a patient of the
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hospital, as defined in subsection L of this section.

(k) Service perfornmed as a student nurse in
the enpl oy of a hospital or a nurses' training school by an
i ndi vidual who is enrolled and is regularly attending classes in a
nurses' training school chartered or approved pursuant to state
| aw; and services performed as an intern in the enploy of a
hospital by an individual who has conpleted a four-year course in
a nedi cal school chartered or approved pursuant to state |aw.

(1) Service performed by an individual as an
i nsurance agent or as an insurance solicitor, if all such service
performed by such individual is perforned for remuneration solely
by way of comm ssion.

(m Service performed by an individual under
the age of eighteen (18) in the delivery or distribution of
newspapers or shoppi ng news, not including delivery or
distribution to any point for subsequent delivery or distribution.

(n) If the services perforned during one-half
(1/2) or nore of any pay period by an enpl oyee for the enploying
unit enpl oying himconstitute enploynent, all the services of such
enpl oyee for such period shall be deenmed to be enploynent; but if
the services perforned during nore than one-half (1/2) of any such
pay period by an enpl oyee for the enploying unit enploying himdo
not constitute enploynent, then none of the services of such
enpl oyee for such period shall be deenmed to be enploynent. As
used in this subsection the term "pay period" nmeans a period (of
not nmore than thirty-one (31) consecutive days) for which a
paynent of remuneration is ordinarily nade to the enpl oyee by the
enpl oying unit enpl oying him

(o) Service performed by an individual who is
a CETA/ PSE ( Conprehensive Enpl oynent Training Act/Public Service
Enpl oynment) partici pant unl ess coverage of such service is
required by federal |aw or regul ation.

(p) Service perfornmed by a barber or
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beauti ci an whose work station is | eased to himor her by the owner
of the shop in which he or she works and who i s conpensated
directly by the patrons he or she serves and who is free from
direction and control by the | essor.

J. "Enploynent office" nmeans a free public enpl oynent
of fice or branch thereof, operated by this state or maintained as
a part of the state controlled system of public enploynment
of fices.

"Public enpl oynent service" nmeans the operation of a program
that offers free placenent and referral services to applicants and
enpl oyers, including job devel opnent.

K. "Fund" neans the Unenpl oynent Conpensati on Fund
established by this chapter, to which all contributions required
and fromwhich all benefits provided under this chapter shall be
pai d.

L. "Hospital"™ neans an institution which has been
licensed, certified, or approved by the M ssissippi Commi ssion on
Hospital Care as a hospital.

M "lInstitution of higher learning,"” for the purposes
of this section, nmeans an educational institution which:

(1) Admts as regular students only individuals
having a certificate of graduation froma high school, or the
recogni zed equi val ent of such a certificate;

(2) Is legally authorized in this state to provide
a program of education beyond hi gh school;

(3) Provides an educational programfor which it
awards a bachel or's or higher degree, or provides a program which
is acceptable for full credit toward such a degree, a program of
post graduate or postdoctoral studies, or a programof training to
prepare students for gainful enploynment in a recognized
occupati on;

(4) Is a public or other nonprofit institution;

(5) Notw thstandi ng any of the foregoing
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provi sions of this subsection, all colleges and universities in
this state are institutions of higher |earning for purposes of
this section.

N. (1) "State" includes, in addition to the states of
the United States of America, the District of Colunbia,
Commonweal th of Puerto Rico and the Virgin |Islands.

(2) The term"United States"” when used in a
geogr aphi cal sense includes the states, the District of Col unbi a,
Commonweal th of Puerto Rico and the Virgin |Islands.

(3) The provisions of subsections (1) and (2) of
paragraph N, as including the Virgin Islands, shall becone
effective on the day after the day on which the United States
Secretary of Labor approves for the first time under Section
3304(a) of the Internal Revenue Code of 1954 an unenpl oynent
conpensation |law submtted to the secretary by the Virgin Islands
for such approval.

O "Unenpl oynent . "

(1) An individual shall be deened "unenpl oyed” in
any week during which he perfornms no services and with respect to
whi ch no wages are payable to him or in any week of |ess than
full-time work if the wages payable to himw th respect to such
week are less than his weekly benefit anpbunt as conputed and
adjusted in Section 71-5-505. The commi ssion shall prescribe
regul ati ons applicable to unenpl oyed i ndividuals, making such
distinctions in the procedure as to total unenploynent, part-total
unenpl oynent, partial unenploynent of individuals attached to
their regular jobs, and other fornms of short-tinme work, as the
conmmi ssi on deens necessary.

(2) An individual's week of total unenploynent
shall be deened to comrence only after his registration at an
enpl oynment of fice, except as the conmm ssion may by regul ation
ot herwi se prescri be.

P. (1) "Wges" neans all remuneration for personal
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services, including comm ssions and bonuses and the cash val ue of
all remuneration in any nmedi um ot her than cash, except that
"wages, " for purposes of determ ning enployer's coverage and
paynent of contributions for agricultural and domestic service
means cash remuneration only. The reasonabl e cash val ue of
remuneration in any nedi um other than cash shall be estimted and
determ ned in accordance with rul es prescribed by the conm ssion;
provi ded, that the term "wages" shall not include:

(a) The amount of any paynment nmade to, or on
behal f of, an enpl oyee under a plan or system established by an
enpl oyer whi ch nmakes provision for his enpl oyees generally or for
a class or classes of his enployees (including any anmount paid by
an enpl oyer for insurance or annuities, or into a fund, to provide
for any such paynment), on account of:

(i) Retirenment, or
(ii) Sickness or accident disability, or
(ti1) Medical or hospitalization
expenses in connection with sickness or actual disability, or
(iv) Death, provided the enployee:
(A) Has not the option to receive,
i nstead of provision for such death benefit, any part of such
paynent or, if such death benefit is insured, any part of the
prem uns (or contributions to prem uns) paid by his enployer, and
(B) Has not the right, under the
provi sions of the plan or systemor policy of insurance providing
for such death benefit, to assign such benefit or to receive a
cash consideration in lieu of such benefit, either upon his
wi t hdrawal fromthe plan or system providing for such benefit or
upon term nation of such plan or systemor policy of insurance or
of his enploynent with such enpl oyer;

(b) Dismssal paynents which the enployer is

not legally required to make;

(c) Paynent by an enployer (w thout deduction
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fromthe renmunerati on of an enpl oyee) of the tax inposed by the
| nternal Revenue Code, 26 USCS Sec. 3101;
(d) Fromand after January 1, 1992, the
anount of any paynment made to or on behalf of an enployee for a
"cafeteria” plan, which neets the foll ow ng requirenents:
(1) Qualifies under Section 125 of the
| nt ernal Revenue Code;
(ii) Covers only enpl oyees;
(ii1) Covers only noncash benefits;
(iv) Does not include deferred
conpensati on pl ans.
(2) [Not enacted].
Q "Week" neans cal endar week or such period of seven
(7) consecutive days as the comm ssion may by regul ation
prescri be. The conm ssion may by regul ati on prescribe that a week
shall be deened to be in, within, or during any benefit year which
i ncl udes any part of such week.
R "lInsured work"™ means "enploynent” for "enployers.”

S. The term"includes" and "including," when used in a
definition contained in this chapter, shall not be deened to

excl ude other things otherwise within the nmeaning of the term
def i ned.

T. "Enployee | easing arrangenent” neans_any agr eenent

between the client (referred to as the worksite enployer) and a

firmwhich engages in the business of enployee |leasing (referred

to as the administrative enployer) in which the duties and

responsibilities of the enployer to the enployees is shared. The

responsibility of the enployer such as the preparation of wages,

reporting of wages for unenpl oynent insurance purposes, paynent of

unenpl oynent i nsurance contributions, attendi ng and def endi ng

unenpl oynent hearings and all other adm nistrative duties that may

be required by the conmi ssion.

U. "Enployee leasing firn includes both a professional

S. B. No. 3126
00\ SSO03\ R1184
PAGE 21



693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725

enpl oyer organi zati on (PEQ and an adm ni strative enpl oyer

organi zation (AEOQ as well as any other entity which provides

specified duties for the worksite enpl oyer and reports al

perforned by the enployee | easing firmunder the identification

nunber of the enployee leasing firm These duties shall include,

but are not limted to, preparation of wages, reporting of wages

f or _unenpl oynent i nsurance purposes, paynent of unenpl oyment

i nsurance contributions and other adm nistrative duties, in

connection with the enpl oyees of the worksite enployer. The

worksite enployer retains the right to hire and fire, direction

and control, set the rate of pay, determ ne the order of

production and all other tasks to be perforned. Pr of essi onal

enpl oyer organi zati ons and adm ni strati ve enpl oyer organi zati ons

both performthe sanme services, however, a PEO assunes

responsibility for the paynent of wages and taxes regardl ess of

whet her paynent was received fromthe worksite enpl oyer while an

AEO requires paynent before assum ng responsibility for wages and

t axes.

V. "Tenporary help firm neans an entity which hires
its own enpl oyees and provi des those enpl oyees to ot her
i ndi vi dual s or organi zations to perform sone service, to support
or supplement the existing work force in special situations such
as enpl oyee absences, tenporary skill shortages, seasonal
wor kl oads and speci al assignnents and projects, with the
expectation that the worker's position will be term nated upon the
conpl etion of the specified task or function.

SECTION 2. Section 71-5-353, M ssissippi Code of 1972, is
amended as foll ows:

71-5-353. (1) Each enployer shall pay contributions equal
to five and four-tenths percent (5.4% of taxable wages paid by
hi m each cal endar year, except as may be otherw se provided in
Section 71-5-361 and except that each newly subject enpl oyer shal

pay contributions at the rate of two and seven-tenths percent
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(2.79% of taxable wages until his experience-rating record has
been chargeabl e t hroughout not |ess than the twelve (12)
consecutive cal endar nonths endi ng on the conputation date;
thereafter his contribution rate shall be determ ned in accordance
with the provisions of Section 71-5-355.

(2) Unless eligible for a nodified rate as described in
Section 71-5-355 of this chapter, each enpl oyer, as defined by
Section 71-5-11(H) of this chapter, engaged in an enpl oyee | easing
arrangenment, with an enpl oyee leasing firm on June 30, 1998, wl|
be assigned a contributions rate of one and five tenths percent
(1.50% for the cal endar year 1999, and subsequent cal endar years,
until the enployer is eligible for a nodified rate, as descri bed
in Section 71-5-355 of this chapter, based on experience
accurnul at ed subsequent to Decenber 31, 1998.

The conm ssion shall notify all enployers, active in the
comm ssion files and currently reporting, of the provisions of
this paragraph, at their last known mailing address on or before
August 15, 1998. All enployee leasing firms shall report to the
commi ssion the nanme, the federal identification nunber, nailing
address, physical |ocation address and tel ephone nunber of al
their clients on or before October 15, 1998. Any enpl oyee | easing
firmfailing to conply with the provisions of this paragraph may
be assessed an anount equal to one-half of one percent (1/2 of 1%
of total wages, or Five Hundred Dol lars ($500.00), whichever is
greater, for each client that the enployee leasing firmfails to
report. Collection of the above nentioned penalty shall be in
conformty with conm ssion regul ati ons.

(3) Al firnms providing services utilizing the enpl oyee

| easi ng arrangenent shall provide to the conmission witten

notification signed by the worksite and adninistrative enpl oyer

that infornms the conmi ssion of an arrangenent. This notification

nmay be in any formthat the enpl oyee |l easing firmmy choose. The

commi ssion shall then provide an account nunber that reflects the
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adm ni strative enpl oyer account nunber and the client as a

subnunber of the enployee leasing firm The adm nistrative

enpl oyer shall provide reports to the conmmi ssion that refl ect the

enpl oyees of each worksite enployer for the purpose of determ ning

and nmi ntai ning an accurate experience rating for each individual

worksite enployer. The conmmi ssion shall have the authority to

devel op penalties for violations of this section.

SECTION 3. This act shall take effect and be in force from
and after July 1, 2000.
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