M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Mettetal, Hewes To: Business and
Fi nanci al
Institutions

SENATE BI LL NO. 3100

AN ACT RELATI NG TO MORTGAGE COWPANI ES; TO PROVI DE FOR THE
LI CENSI NG OF MORTGAGE COVPANI ES BY THE DEPARTMENT OF BANKI NG AND
CONSUMER FI NANCE; TO PROVI DE FOR EXEMPTI ONS FROM LI CENSURE; TO
PROH BI T THE PURCHASE OF A MORTGAGE LOAN FROM AN UNLI CENSED
MORTGAGE COVPANY; TO ESTABLI SH PROCEDURES AND CRI TERI A FOR
APPLI CANTS TO BECOVE LI CENSED;, TO ESTABLI SH LI CENSE RENEWAL
PROCEDURES AND CRI TERI A; TO REQUI RE NOTI FI CATI ON OF CERTAIN
ACTI ONS AND ACTIVITIES BY THE LI CENSEE; TO PROVI DE FOR THE
MAI NTENANCE AND | NVESTI GATI ON OF BUSI NESS RECORDS; TO REQUI RE A
10 BI ENNI AL | NVESTI GATI ON OF BUSI NESS RECORDS; TO PRCHI BI T CERTAI N
11 CONDUCT BY LI CENSEES; TO PROVI DE FOR THE DEN AL, SUSPENSI ON AND
12 REVOCATI ON OF LI CENSES; TO PROVI DE FOR THE PROMULGATI ON OF RULES
13 AND REGULATI ONS BY THE DEPARTMENT; TO PROVI DE FOR ENFORCEMENT OF
14 TH S ACT; TO PRESCRI BE PENALTI ES FOR VI OLATIONS OF THI S ACT; TO
15 AMEND SECTION 81-19-7, M SSI SSI PPl CODE OF 1972, TO EXEMPT
16 LI CENSEES UNDER THI S ACT FROM THE CONSUMER LOAN BROKER ACT; TO
17 AVEND SECTION 81-20-1, M SSISSI PPl CODE OF 1972, TO EXTEND THE
18 REPEALER ON THE PROVI SI ON AUTHORI ZI NG THE COWM SSI ONER OF BANKI NG
19 AND CONSUMER FI NANCE TO | NVESTI GATE COVPLAI NTS AGAI NST MORTGAGE
20 COVWPAN ES; AND FOR RELATED PURPCSES.

OCO~NOUITARWNE

21 BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI
22 SECTION 1. This act shall be known and cited as the

23 M ssissippi Mrtgage Consuner Protection Act.

24 SECTION 2. For purposes of this act, the followng terns

25 shall have the follow ng nmeani ngs:

26 (a) "Borrower" neans a person who subnmits an

27 application for a |loan secured by a first or subordi nate nortgage
28 or deed of trust on a single- to four-famly honme to be occupied
29 by a natural person.

30 (b) "Comm ssioner” neans the Comm ssioner of the

31 Mssissippi Departnment of Banki ng and Consumer Fi nance.

32 (c) "Commtnment” neans a statenent by a | ender required
33 to be licensed or registered under this act that sets forth the
34 ternms and conditions upon which the lender is willing to nake a

35 particular nortgage loan to a particul ar borrower.
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(d) "Control"™ means the direct or indirect possession
of the power to direct or cause the direction of the managenent
and policies of a person, whether through the ownership of voting
securities, by contract or otherw se, and shall include

"controlling,” "controlled by," and "under comon control wth."

(e) "Departnent” neans the Departnent of Banking and
Consuner Finance of the State of M ssissippi.

(f) "Executive officer"” nmeans the chief executive
officer, the president, the principal financial officer, the
princi pal operating officer, each vice president with
responsi bility involving policy-making functions for a significant
aspect of a person's business, the secretary, the treasurer, or
any ot her person perform ng simlar nmanagerial or supervisory
functions with respect to any organi zati on whet her i ncorporated or
uni ncor por at ed.

(g) "License" nmeans a license to act as a nortgage
conpany issued by the departnment under this act.

(h) "Licensee" neans a person or entity who is required
to be licensed as a nortgage conpany under this act.

(i) "Loan originator"” nmeans an individual who directly
or indirectly solicits, processes, places or negotiates nortgage
| oans for others, or offers to solicit, process, place or
negoti ate nortgage | oans for others or who cl oses nortgage | oans.

(j) "Make a nortgage | oan" nmeans to advance funds,
of fer to advance funds or nmake a comm tnent to advance funds to an
applicant for a nortgage | oan.

(k) "Msrepresent” neans to nake a fal se statenent of a
substantive fact or to engage in, with intent to deceive or
m sl ead, any conduct that |leads to a false belief that is material
to the transaction.

(1) "Mortgage conpany” means any person or entity who
directly or indirectly solicits, processes, places or negotiates

nortgage | oans for others, or offers to solicit, process, place or
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negoti ate nortgage | oans for others, or who cl oses nortgage | oans,
whet her or not in the nortgage conpany's own nane.

(m "Mrtgage | oan" neans a | oan or agreenent to extend
credit made to a natural person, which loan is secured by a deed
to secure debt, security deed, nortgage, security instrunent, deed
of trust or other document representing a security interest or
| oan upon any interest in a lot intended for residential purposes,
or single- to four-famly residential property located in
M ssi ssi ppi, regardl ess of where nade, including the renewal or
refinancing of any | oan.

(n) "Person" neans any individual, sole proprietorshinp,
corporation, limted liability conmpany, partnership, trust or any
ot her group of individuals, however organized.

(o) "Principal" nmeans a natural person who, directly or
indirectly, owns or controls an ownership interest of ten percent
(10% or nore in a corporation or any other form of business
organi zati on, regardl ess of whether the natural person owns or
controls the ownership interest through one or nore natural
persons or one or nore proxies, powers of attorney, nomn nees,
corporations, associations, limted liability conpani es,
partnerships, trusts, joint-stock conpanies, other entities or
devi ses, or any conbi nation thereof.

(p) "Records" or "docunents" neans any itemin hard
copy or produced in a format of storage commonly described as
el ectronic, imged, magnetic, m crophotographic or otherw se, and
any reproduction so made shall have the same force and effect as
the original thereof and be admitted in evidence equally with the
original.

(gq) "Registrant” neans any person required to register
under paragraph (m of Section 3 of this act.

(r) "Residential property"” means inproved real property
or |lot used or occupied, or intended to be used or occupied, as a

resi dence by a natural person.
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(s) "Service a nortgage |oan” neans the collection or
remttance for another, or the right to collect or remt for
anot her, of paynments of principal interest, trust itens such as
i nsurance and taxes, and any other paynents pursuant to a nortgage
| oan.

SECTION 3. The followi ng persons are not subject to the

provi sions of this act, unless otherwi se provided in this act:

(a) Any |lender authorized to engage in business as a
bank, credit card bank, savings bank, savings institution, savings
and | oan associ ation, building and | oan associ ation, or credit
uni on under the laws of the United States, any state or territory
of the United States, or the District of Colunbia, the deposits of
whi ch are federally insured.

(b) Approved nortgages of the United States Departnent
of Housing and Urban Devel opnment or the Federal Housing
Adm ni strati on when the nortgages have been approved as a seller,
servicer, nortgagee or issuer or when they have satisfied Veterans
Adm nistration requirenents to qualify for automatic authority;
however, if these nortgagees/| enders nmake any other type of
nortgage | oan, they will be subject to the entire provisions of
this act.

(c) Any lender holding a |icense under the Small Loan
Regul atory Law (Section 75-67-101 et seq.) and nmaking real estate
| oans under that |aw are exenpt fromthis act. However, those
| enders holding a |icense under the Small Loan Regul atory Law and
maki ng real estate |oans outside that |aw shall be subject to the
entire provisions of this act.

(d) Any attorney licensed to practice law in
M ssi ssi ppi who provi des nortgage | oan services incidental to the
practice of law and who is not a principal of a nortgage conpany
as defined under this act.

(e) A real estate conpany or real estate

sal esperson who is actively engaged in the real estate business

S. B. No. 3100
00\ SS03\ R1345
PAGE 4



135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167

who does not receive any fee, comm ssion, kickback, rebate or
ot her payment for directly or indirectly negotiating, placing or
finding a nortgage for others.

(f) Any person performng any act relating to nortgage
| oans under order of any court.

(g) Any natural person, or the estate of or trust
created by a natural person, making a nortgage |oan with his or
her own funds for his or her own investnent, including but not
limted to, those natural persons, or the estates of or trusts
created by the natural person, who nmakes a purchase noney nortgage
or financing sales of his or her own property. Any person who
enters into nore than five (5) such investnents or sales in any
twel ve-nmonth period is not exenpt frombeing |icensed under this
act .

(h) Any natural person who purchases nortgage | oans
froma licensed nortgage conpany solely as an investnent and who
is not in the business of making or servicing nortgage | oans.

(1) Any person who nakes a nortgage | oan to his or her
enpl oyee as an enpl oynent benefit.

(j) The United States of Anerica, the State of
M ssi ssi ppi or any other state, and any agency, division or
corporate instrunentality thereof including, but not limted to,
the M ssissippi Home Corporation, Rural Economi ¢ Community
Devel opnent (RECD), Habitat for Humanity, the Federal Nati onal
Mort gage Association (FNMA), the Federal Honme Loan Mortgage
Company (FHLMC), the Governnent National Mrtgage Associ ation
(GNMR), the United States Departnent of Housing and U ban
Devel opnent (HUD), the Federal Housing Adm nistration (FHA), the
Department of Veterans Affairs (VA), the Farners Hone
Adm ni stration (FnHA), and the Federal Land Banks and Production
Credit Associations.

(k) Governnent sponsored nonprofit corporations nmaking

nortgage | oans to pronote home ownership or hone inprovenents for
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t he di sadvant aged.

(1) A natural person enployed by a |licensed nortgage
conpany or any person exenpted fromthe |licensing requirenents of
this act when acting within the scope of enploynment with the
| icensee or exenpted person. Persons enployed as |oan originators
as defined under Section 2 of this act are exenpt fromthe
licensing requirenments of this act but shall register as a | oan
originator with the departnment. This initial registration of a
| oan originator shall be acconpanied by a fee of One Hundred
Dol | ars ($100.00), plus any fee charged by the Departnent of
Public Safety to performthe necessary background check as
required in subsection (5) of Section 7 of this act. Annual
renewal s of this registration shall require a fee of Fifty Dollars
($50. 00).

(m Any natural person claimng an exenption under
paragraph (i) of this section who has no banking location in this
state and any natural person claimng an exenption under
paragraph (I) of this section shall register initially with the
departnment and thereafter file an application for renewal of
registration with the departnment on or before August 31 of each
year providing the departnment with such information as the
department may prescribe by regulation, including but not limted
to, the business addresses where the person engages in any
busi ness activities covered by this act and a tel ephone nunber
that custoners may use to contact the person. No person required
to register under this paragraph (n) shall transact business in
this state directly or indirectly as a nortgage conpany or a
nort gage | ender unless that person is registered with the
depart nment.

SECTION 4. (1) On and after the effective date of this act,

no person or natural person shall transact business in this state,
directly or indirectly, as a nortgage conpany unless he or she is

licensed as a nortgage conpany by the departnent or is a person
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201 exenpted fromthe licensing requirenents under Section 3 of this
202 act.

203 (2) Aviolation of this section does not affect the

204 obligation of the borrower under the terns of the nortgage | oan.
205 The departnent shall publish and provide for distribution of

206 information regardi ng approved or revoked |icenses.

207 (3) On and after the effective date of this act, every

208 person who directly or indirectly controls a person who viol ates
209 this section, including a general partner, executive officer,
210 joint venturer, contractor, or director of the person, violates
211 this section to the sanme extent as the person, unless the person
212 whose violation arises under this subsection shows by a

213 preponderance of evidence the burden of proof that he or she did
214 not know and, in the exercise of reasonable care, could not have
215 known of the existence of the facts by reason of which the

216 original violation is alleged to exist.

217 SECTION 5. (1) An application for a license under this act

218 shall be made in witing and in the formas the departnent may
219 prescribe.

220 (2) The application shall include at |east the foll ow ng:
221 (a) The legal nanme, residence, and busi ness address of
222 the applicant and, if applicable the | egal nane, residence and
223 business address of every principal, together with the resune of
224 the applicant and of every principal of the applicant.

225 (b) The nanme under which the applicant will conduct
226 business in the state.

227 (c) The conplete address of the applicant's initial
228 registered office, branch office(s) and any other |ocations at
229 which the applicant will engage in any business activity covered
230 by this act.

231 (d) A copy of the certificate of incorporation, if a
232 M ssissippi corporation.

233 (e) Docunentation satisfactory to the departnent as to
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a certificate of existence of authority to transact business
lawfully in Mssissippi, if an individual, sole proprietorshinp,
limted liability conpany, partnership, trust or any other group
of individuals, however organized.

(f) |If a foreign corporation, a copy of a certificate
of authority to conduct business in Mssissippi and the address of
the main corporate office of the foreign corporation.

(g) Docunentation of a mnimmof tw (2) years'
experience directly in nortgage | ending by a person or at | east
one (1) executive officer. Evidence shall include, where
appl i cabl e:

(1) Copies of business licenses issued by
gover nment al agenci es.

(i) Witten letters of enploynent history of the
person filing the application for at |least two (2) years before
the date of the filing of an application including, but not
limted to, job descriptions, |length of enploynent, nanes,
addresses and phone nunbers for past enpl oyers.

(tit) A listing of wholesale |Ienders with whomthe
appl i cant has done business with in the past two (2) years either
directly as a nortgage conpany or indirectly as an enpl oyee of a
nort gage conpany.

(iv) Any other data and pertinent information as
the departnent may require with respect to the applicant, its
directors, principals, trustees, officers, nenbers, contractors or
agents.

(3) The application shall be filed together with the
fol | ow ng:

(a) The license fee specified in Section 8 of this act;

(b) A conpleted and signed form authorizing the
departnment to obtain information from outside sources for each
person, executive officer and enpl oyee;

(c) An original or certified copy of a surety bond in
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favor of the State of M ssissippi for the use, benefit, and
indemmity of any person who suffers any danage or |oss as a result
of the nortgage conpany's breach of contract or of any obligation
arising therefromor any violation of [aw and

(d) A set of fingerprints fromany |ocal |aw
enf orcenent agency, from any applicant and any person who is a
director with at |east ten percent (10% ownership in the
corporation, an executive officer, a partner or a |oan originator.

SECTION 6. For purposes of Section 5 of this act, the

definitions of the classes of conpanies and their respective
m ni mum anounts of surety bonds will be:

(a) "Correspondent |ender” shall be defined as a
conpany that directly or indirectly solicits, processes, places or
negoti ates nortgage | oans for others, or offers to solicit,
process, place or negotiate nortgage | oans for others, that uses
its own funds for closing and may hol d | oans and nay service those
| oans for a period of time not to exceed six (6) nonths before
selling the loan in the secondary market. The anount of the
surety bond for correspondent |enders shall be Fifty Thousand
Dol I ars ($50, 000. 00).

(b) "Mortgage broker" shall be defined as any conpany
that directly solicits, processes, places or negotiates nortgage
| oans for others and that does not close nortgage |oans in the
conpany nane, does not use its own funds, or who cl oses nortgage
| oans in the name of the conpany, and sells, assigns or transfers
the loan to others within forty-eight (48) hours of the closing.
The amount of the surety bond for nortgage brokers shall be
Twenty-five Thousand Dol | ars ($25, 000. 00).

(c) "Mortgage | ender” shall be defined as any conpany
that makes a nortgage |l oan, using its own funds, for others or for
conpensation or gain, with the expectation of retaining servicing
rights to those loans, or in the expectation of gain, either

directly or indirectly, sells or offers to sell a nortgage |loan to
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an investor in the secondary market. The anount of the surety
bond for a nortgage | ender shall be One Hundred Fifty Thousand
Dol I ars ($150, 000. 00) .

SECTION 7. (1) Upon receipt of an application for a

I icense, which shall include the required set of fingerprints from
any |l ocal |aw enforcenent agency, the departnment shall conduct
such an investigation as it deens necessary to determ ne that the
applicant and its officers, directors and principals are of good
character and ethical reputation; that the applicant denonstrates
reasonabl e financial responsibility; that the applicant has
reasonabl e policies and procedures to receive and process customner
grievances and inquiries pronptly and fairly; and that the
applicant has and maintains a place of business in this state.

(2) The departnent shall not |icense an applicant unless it
is satisfied that the applicant will operate its nortgage conpany
activities in conpliance with the | aws, rules and regul ati ons of
this state and the United States.

(3) The departnent shall not |icense any nortgage conpany
unl ess the applicant neets the requirenents of Section 6 of this
act .

(4) The departnent shall not issue a license if it finds
that the applicant, or any person who is a director, officer,
partner, or principal of the applicant, has been convicted of a
felony involving noral turpitude in any jurisdiction or of a crine
that, if commtted within this state, would constitute a felony
i nvol ving noral turpitude under the laws of this state. For the
pur poses of this act, a person shall be deened to have been
convicted of a crinme if the person has pleaded guilty to a crine
before a court or federal magistrate, or plea of nolo contendere,
or has been found guilty of a crime by the decision or judgnment of
a court or federal magistrate or by the verdict of a jury,
irrespective of the pronouncenent of sentence or the suspension of

a sentence, unless the plea of guilty, or the decision, judgnent
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or verdict, has been set aside, reversed or otherw se abrogated by
| awful judicial process, or unless the person convicted of the
crinme has received a pardon fromthe President of the United
States or the Governor or other pardoning authority in the
jurisdiction where the conviction was obtai ned.

(5) In order to determne the applicant's suitability for a
license, the comm ssioner shall forward the fingerprints submtted
with the application to the Departnent of Public Safety; and if no
disqualifying record is identified at the state |level, the
fingerprints shall be forwarded by the Departnent of Public Safety
to the FBI for a national crimnal history record check. Al
conviction data received by the departnent shall be used by the
departnment for the exclusive purpose of carrying out the
responsibilities of this act, may not be a public record, shall be
privileged, and may not be disclosed to any other person or
agency, except to any person or agency that otherw se has a | egal
right to inspect the file. Al records shall be naintained by the
departnment according to law. As used in this section "conviction
data" nmeans a record of a finding or verdict of guilty or plea of
guilty or plea of nolo contendere with regard to any crine
regardl ess of whether an appeal of the conviction has been sought.

(6) The department shall deny a |icense or otherw se
restrict alicense if it finds that the applicant, or any person
who is a director, officer, partner, affiliate, contractor or
princi pal of the applicant, has had any professional |icense
deni ed, revoked or suspended by any state within two (2) years of
the date of the application.

(7) Any nortgage conpany that has a United States Departnent
of Housi ng and Urban Devel opment designation as a nortgagee shal
automatically be granted a |icense under this act wthout
i nvestigation by the departnent, unless the departnent has actual
know edge of facts that would constitute grounds for the

revocation or suspension of that designation.
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(8 Wthin fifteen (15) days after receipt of a conpleted
application, final verification fromthe Departnent of Public
Safety and/or FBI, and paynent of |icensing fees prescribed by
this act, the departnent shall either grant or deny the request
for license.

(9) A person shall not be indemified for any act covered by
this act or for any fine or penalty incurred under this act as a
result of any violation of this act or regul ati ons adopted under
this act, due to the legal form corporate structure, or choice of
organi zati on of the person including, but not limted to, a
limted liability corporation.

SECTION 8. (1) Each license shall remain in full force and

effect until relinquished, suspended, revoked or expired. Wth
each initial application for a license, the applicant shall pay to
the comm ssioner a |icense fee of Seven Hundred Fifty Dollars
($750.00), and on or before August 31 of each year thereafter, an
annual renewal fee of Four Hundred Seventy-five Dollars ($475.00).

| f the annual renewal fee renmains unpaid thirty (30) days after
August 31, the license shall expire, but not before Septenber 30
of any year for which the annual renewal fee has been paid. |If
any person engages in business as provided for in this act w thout
paying the license fee provided for in this subsection before
commenci ng busi ness or before the expiration of the person's
current license, as the case may be, then the person shall be
liable for the full amount of the license fee, plus a penalty in
an anount not to exceed Twenty-five Dollars ($25.00) for each day
that the person has engaged in such business without a |license or
after the expiration of a license. Al licensing fees and
penalties shall be paid into the Consuner Finance Fund of the
depart nment.

(2) Any licensee naking tinely and proper application for a

license renewal shall be permtted to continue to operate under

its existing license until its application is approved or
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rejected, but shall not be rel eased fromor otherw se indemified
for any act covered by this act or for any penalty incurred under
this act as a result of any violation of this act or regul ations
adopt ed under this act, pending final approval or disapproval of
the application for the license renewal.

(3) Each application for licensing, renewal or registration
renewal shall include evidence of the satisfactory conpletion of
at | east twelve (12) hours of approved continui ng education in
pri mary and subordi nated financing transactions by the officers,
princi pals and regi stered enpl oyees. For purposes of this
subsection (3), approved courses shall be those as approved by the
Education Commttee of the National Association of Mrtgage
Brokers or those approved by the M ssissippi Associ ation of
Mort gage Brokers, who shall submt to the departnment a |isting of
approved school s, courses, prograns and special training sessions.

SECTION 9. (1) Each license issued under this act shal

state the address of the |icensee's principal place of business in
M ssi ssi ppi and the nane of the |icensee.

(2) A licensee shall post a copy of the license in a
conspi cuous place in each place of business of the |icensee.

(3) A license may not be transferred or assigned.

(4) No licensee shall transact business under any nane ot her
than that designated in the |icense.

(5) Each licensee shall notify the departnent, in witing,
of any change in the address of its principal place of business or
of any additional |ocation of business or any change of officer,
director or principal of the Iicensee within thirty (30) days of
t he change.

(6) No licensee shall open a branch office w thout prior
approval of the departnment. An application for any branch office
shall be made in witing on a form prescribed by the departnent,
whi ch shall include at |east evidence of conpliance with

subsection (1) of Section 13 of this act as to that branch and
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shal | be acconpani ed by paynent of a nonrefundabl e application fee
of One Hundred Dol | ars ($100.00). The application shall be
approved unl ess the departnment finds that the applicant has not
conduct ed busi ness under this act in accordance with |aw. The
application shall be deenmed approved if notice to the contrary has
not been nmiled by the departnent to the applicant within thirty
(30) days of the date that the application is received by the
departnment. After approval, the applicant shall give witten
notice to the departnent within ten (10) days of the conmencenent

of business at the branch office.

SECTION 10. (1) Except as provided in this section, on and
after July 1, 2000, no person shall acquire directly or indirectly
ten percent (10% or nore of the voting shares of a corporation or
ten percent (10% or nore of the ownership of any other entity
i censed to conduct business under this act unless it first does
all of the follow ng:

(a) Files an application in such formas the departnent
may prescribe.

(b) Delivers any other information required by the
departnment as the departnment concerning the surety bond, the
appl i cants background and experience, and activities, its
directors and officers, if applicable, and its nenbers, if
appl i cabl e, and of any proposed new directors, officers or nenbers
of the |licensee.

(c) Pays an application fee of One Hundred Fifty
Dol I ars ($150. 00).

(2) Upon the filing and investigation of an application, the
departnment shall permt the applicant to acquire the interest in
the licensee if it is satisfied and finds that the applicant and
its menbers, if applicable, its directors and officers, if a
corporation, and any proposed new directors and officers have
provided its surety bond and have the character, reputation and

experience to warrant belief that the business will be operated
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fairly and in accordance with the aw. The departnent shall grant
or deny the application within sixty (60) days fromthe date a
conpl eted application acconpanied by the required fee is filed,
unl ess the period is extended by order of the departnent

speci fying the reasons for the extension. |If the application is
deni ed, the departnment shall notify the applicant of the deni al
and the reasons for the denial.

(3) A decision of the departnent denying a |icense or
regi stration, original or renewal shall be conclusive, except that
it shall be subject to judicial review in the Chancery Court of
the First Judicial District of Hi nds County.

(4) The provisions of this section do not apply to the
foll owi ng, subject to notification as required in this section:

(a) The acquisition of an interest in a |licensee
directly or indirectly including an acquisition by merger or
consolidation by or with a person exenpt fromthis act under
Section 3 of this act.

(b) The acquisition of an interest in a |licensee
directly or indirectly including an acquisition by merger or
consolidation by or with a person affiliated through comon
ownership with the |icensee.

(c) The acquisition of an interest in a licensee by a
person by bequest, device, gift or survivorship or by operation of
I aw.

(5) A person acquiring an interest in a licensee in a
transaction that is requesting exenption fromfiling an
application for approval of the application shall send a witten
request to the departnment for an exenption within thirty (30) days
before the closing of the transaction.

SECTION 11. (1) Any person required to be licensed under

this act shall maintain in its offices, or such other |ocation as
t he departnent shall permt, the books, accounts and records

necessary for the department to determ ne whether or not the
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person is conplying with the provisions of this act and the rul es
and regul ati ons adopted by the departnent under this act. These
books, accounts and records shall be maintained apart and separate
from any ot her business in which the person is involved and may
represent historical data for two (2) years preceding the date of
the last |icense application date forward.

(2) To assure conpliance with the provisions of this act,
t he departnent may exam ne the books and records of any |icensee
wi t hout notice during normal business hours. The conmm ssioner
shall charge the licensee an exam nation fee in an anmount not | ess
t han Two Hundred Dol |l ars ($200.00) nor nore than Three Hundred
Dol | ars ($300.00) per exami nation of each office or |ocation
within the State of M ssissippi, plus any actual expenses incurred
while exam ning the |licensee's records or books that are | ocated
outside the State of M ssissippi. However, in no event shall a
| i censee be exam ned nore than once in a two-year period unless
for cause shown based upon consuner conpl aint and/or other exigent
reasons as determ ned by the conm ssioner.

(3) The departnent, its designated officers and enpl oyees,
or its duly authorized representatives, for the purposes of
di scovering violations of this act and for the purpose of
determ ni ng whet her any person or individual reasonably suspected
by the conm ssioner of conducting business that requires a |license
or registration under this act, may investigate those persons and
i ndi vi dual s and exam ne all relevant books, records and papers
enpl oyed by those persons or individuals in the transaction of
busi ness, and may sunmon wi tnesses and exam ne them under oath
concerning matters as to the business of those persons, or other
such matters as nay be relevant to the discovery of violations of
this act including, without limtation, the conduct of business
wi thout a license or registration as required under this act.

(4) The departnent, in its discretion, nmay disclose

i nformati on concerning any violation of this act or any rule,
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regul ation, or order under this act, provided the information is
derived froma final order of the departnent.

(5) Examinations and investigations conducted under this act
and information obtai ned by the departnent, except as provided in
subsection (4) of this section, in the course of its duties under
this act are confidential.

(6) In the absence of malice, fraud, or bad faith a person
is not subject to civil liability arising fromthe filing of a
conplaint with the departnent, furnishing other information
required by this act, information required by the departnment under
the authority granted in this act, or information voluntarily
given to the departnent related to allegations that a |licensee or
prospective |licensee has violated this act.

SECTION 12. (1) Each licensee shall annually, on or before

April 1, file a witten report with the departnent containing the
information that the departnent may reasonably require concerning
the |licensee's business and operations during the preceding

cal endar year. The report shall be nade in the form prescribed by
t he departnent.

(2) Any licensee who fails to file with the departnent by
April 1 the report required by this section shall be subject to a
late penalty of Fifty Dollars ($50.00) for each day after April 1
the report is delinquent, but in no event shall the aggregate of
| ate penalties exceed Five Hundred Dol lars ($500.00).

(3) The departnent, in its discretion, may relieve any
licensee fromthe paynent of any penalty, in whole or in part, for
good cause.

(4) If alicensee fails to pay a penalty fromwhich it has
not been relieved, the departnent may maintain an action at lawto
recover the penalty.

SECTION 13. (1) Each licensee shall naintain and transact

busi ness froma principal place of business in the state.

(2) Each principal place of business and branch office in
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the state also shall neet all of the foll ow ng requirenents:

(a) Be in conpliance with |ocal zoning ordi nances and
have posted any |icenses required by | ocal governnent agencies.

It is the responsibility of the Iicensee to neet |ocal zoning
ordi nances and obtain the required occupational |icenses.

(b) Consist of at |east one (1) enclosed room or
bui l di ng of stationary construction in which negotiations of
nort gage | oan transactions nay be conducted in privacy.

(c) Display a pernmanent sign outside the place of
business readily visible to the general public. The sign nust
contain the nane of the licensee and the words "M ssi ssi pp
Li censed Mrtgage Conpany. "

(3) Each licensee shall promnently display a copy of its
current license at the principal place of business and each branch
of fice.

(4) Each person registered under this act shall promnently
di splay his or her registration in the office where the person is
enpl oyed.

SECTION 14. No person transacting a nortgage business in or

fromthis state, including any person required to be licensed or
regi stered under this act and any person exenpted fromthe
licensing requirenents of this act shall:

(a) Msrepresent the material facts or nake fal se
prom ses intended to influence, persuade or induce an applicant
for a nortgage | oan or nortgagee to take a nortgage | oan or cause
or contribute to msrepresentation by its agents or enpl oyees.

(b) Msrepresent to or conceal froman applicant for a
nortgage | oan or nortgagor, material facts, terns or conditions of
a transaction to which the nortgage conpany is a party.

(c) Fail to disburse funds in accordance with a witten
commit ment or agreenent to nake a nortgage | oan.

(d) Inproperly refuse to issue a satisfaction of a

nor t gage | oan.
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(e) Fail to account for or deliver to any person any
personal property obtained in connection with a nortgage | oan,
such as noney, funds, deposits, checks, drafts, nortgages or other
docunents or things of value that have conme into the possession of
t he nortgage conpany and that are not the property of the nortgage
conpany, or that the nortgage conpany is not by law or at equity
entitled to retain.

(f) Engage in any transaction, practice, or course of
business that is not in good faith, or that operates a fraud upon
any person in connection with the maki ng of or purchase or sale of
any nortgage | oan.

(g) Engage in any fraudul ent residential nortgage
underwriting practices.

(h) Induce, require, or otherwi se permt the applicant
for a nortgage |l oan or nortgagor to sign a security deed, note, or
ot her pertinent financial disclosure docunents with any bl ank
spaces to be filled in after it has been signed, except blank
spaces relating to recording or other incidental information not
avai l able at the time of signing.

(1) Make, directly or indirectly, any residenti al
nortgage loan with the intent to forecl ose on the borrower's
property. For purposes of this paragraph, there is a presunption
that a person has nmade a residential nortgage loan with the intent
to foreclose on the borrower's property if all of the follow ng
circunstances are proven:

(1) Lack of substantial benefit to the borrower;

(i1i) The probability that full paynment of the |oan
cannot be nade by the borrower;

(ti1) That the person has nmade a significant
proportion of |oans foreclosed under simlar circunstances;

(iv) That the person has provided an extension of
credit or collected a nortgage debt by extortion;

(v) That the person does business under a trade
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name that msrepresents or tends to m srepresent that the person
is a bank, trust conpany, savings bank, savings and | oan
associ ation, credit union, or insurance comnpany.

(j) Charge or collect any direct paynent, conpensation
or advance fee froma borrower unless and until a loan is actually
found, obtained and closed for that borrower, and in no event
shal |l that direct paynent, conpensation or advance fee exceed ten
percent (10% of the original principal anmount of the |oan, and
any such direct paynents, conpensation or advance fees shall be
included in all annual percentage rate (APR) cal culations if
requi red under Regulation Z of the federal Truth in Lending Act
(TILA). A direct paynent, conpensation or advance fee as defi ned
in this section shall not include:

(i) Any direct paynent, conpensation or advance
fee collected by a |icensed nortgage conpany to be paid to a
nonrel ated third party;

(i1i) Any indirect paynent to a |licensed nortgage
conpany by a lender if those fees are not required to be disclosed
under the Real Estate Settlenent Procedures Act (RESPA); or

(i) Any indirect paynent or conpensation by a
| ender to a licensed nortgage conpany required to be disclosed by
the |licensed nortgage conpany under RESPA, provided that the
paynent or conpensation is disclosed to the borrower by the
| i censed nortgage conpany on a good faith estimate of costs, is
included in the APR if required under Regulation Z of TILA, and is
made pursuant to a witten agreenent between the |icensed nortgage
conpany and the borrower as may be required by Section 17 of this
act .

SECTI ON 15. The departnent shall pronul gate those rul es and

regul ati ons, not inconsistent with | aw, necessary for the
enforcement of this act.

SECTION 16. The departnent shall pronul gate regul ati ons

governing the advertising of nortgage | oans, including, but not
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limted to, the follow ng requirenents:

(a) That all advertisenents for |oans regul ated under
this act may not be false, msleading or deceptive. No person
whose activities are regul ated under this act nmay advertise in any

manner so as to indicate or inply that its interest rates or

charges for | oans are "reconmended, " "approved," "set" or
"established” by the State of M ssi ssippi;
(b) That all licensees shall maintain a copy of al

advertisenments citing interest rates or paynent anounts primarily
dissemnated in this state and shall attach to each advertisenent
docunent ati on that provides corroboration of the availability of
the interest rate and terns of |oans and nanes the specific nedia
sources by which the advertisenents were distributed;

(c) That all published advertisenents di sseni nated
primarily in this state by a |icense shall contain the name and an
of fice address of the licensee, which shall be the sane as the
name and address of the licensee on record with the departnent.

(d) That an advertisenment containing either a quoted
interest rate or nonthly paynment anmount nust incl ude:

(i) The interest rate of the nortgage, a statenent
as to whether the rate is fixed or adjustable, and the adjustnent
i ndex and frequency of adjustnents;

(ii) The termin years or nonths to fully repay
t he nortgage; and

(tii) The APR as conputed under federa
gui del i nes; and

(e) That no licensee shall advertise its services in
M ssissippi in any media dissemnated primarily in this state,
whet her print or electronic, w thout the words "M ssissipp
Li censed Mrtgage Conpany. "

SECTION 17. The individual borrower files of a nortgage

conpany shall contain at |east the follow ng:

(a) A nortgage origination agreenent provided to the
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696 borrower containing at |least the information as contained in the
697 currently effective formof HUD-1-B and including the follow ng
698 statenents:

699 (i) "As required by M ssissippi Law, (licensed
700 conpany nane) has secured a bond issued by (nane of insurance
701 conpany), a surety conpany authorized to do business in this

702 state. A certified copy of this bond is filed with the

703 M ssi ssi ppi Conmi ssi oner of Banking and Consuner Fi nance.™

704 (i) "As a borrower you are protected under the
705 M ssissippi Mortgage Consumer Protection Act.”

706 (iti1) "Conplaints against a nortgage conpany nay
707 be made by contacting the:

708 M ssi ssi ppi Departnent of Banki ng and

709 Consuner Fi nance

710 P. O Box 23729

711 Jackson, MsS 39225-3729."

712 (b) A copy of the original |oan application signed and

713 dated by the nortgage conpany;

714 (c) A copy of the signed closing statenment as required
715 by HUD or docunentation of denial or cancellation of the |oan

716 application;

717 (d) A copy of the good faith estimte of costs provided
718 to the borrower;

719 (e) A copy of the appraisal or statenment of value if

720 procured as a part of the | oan application process;

721 (f) Evidence of a loan | ock-in provided by the |ender;
722 and
723 (g) A copy of the disclosures required under Regul ation

724 Z of the federal Truth In Lending Act and other disclosures as
725 required under federal regul ations and evidence that those
726 discl osures have been properly and tinely nade to the borrower.

727 SECTION 18. Each licensee shall maintain a journal of

728 nortgage transactions at the principal place of business as stated
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on its license, which shall include at |east the foll ow ng
i nformation:
(a) Nane of applicant;
(b) Date of application; and
(c) Disposition of |oan application, indicating date of
| oan funding, |oan denial, wthdrawal and nane of |ender if
appl i cabl e.
SECTION 19. (1) The departnent may suspend or revoke any

license or registration for any reason that woul d have been
grounds for refusal to issue an original license or registration
or for:

(a) A violation of any provision of this act or any
rule or regul ati on adopted under this act;

(b) Failure of the |icensee or registrant to pay,
within thirty (30) days after it becones final and nonappeal abl e,
a judgnment recovered in any court within this state by a cl ai mant
or creditor in an action arising out of the licensee's or
registrant's business in this state as a nortgage conpany.

(2) Notice of the departnent's intention to enter an order
denying an application for a license or registration under this
act or of an order suspending or revoking a |license or
regi stration under this act shall be given to the applicant,
licensee or registrant in witing, sent by registered or certified
mai | addressed to the principal place of business of the
applicant, licensee or registrant. Wthin thirty (30) days of the
date of the notice of intention to enter an order of denial,
suspensi on or revocation under this act, the applicant, |icensee
or registrant may request in witing a hearing to contest the
order. If a hearing is not requested in witing within thirty
(30) days of the date of the notice of intention, the departnent
shall enter a final order regarding the denial, suspension or
revocation. Any final order of the departnent denying, suspending

or revoking a license or registration shall state the grounds upon
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which it is based and shall be effective on the date of issuance.
A copy of the final order shall be forwarded pronptly by

regi stered or certified nmail addressed to the principal place of
busi ness of the applicant, |icensee or registrant.

SECTION 20. (1) For purposes of this section, the term

"person” shall be construed to include any officer, director,
enpl oyee, affiliate or other person participating in the conduct
of the affairs of the person subject to the orders issued under
this section.

(2) |If the departnent reasonably determ nes that a person
required to be licensed or registered under this act has viol ated
any law of this state or any order or regulation of the
departnment, the departnment nay issue a witten order requiring the
person to cease and desist fromunlawful or unauthorized
practices. In the case of an unlawful purchase of nortgage | oans,
t he cease and desist order to a purchaser shall constitute the
know edge required under this section for any subsequent
vi ol ati ons.

(3) Whenever a person required to be |licensed or registered
under this act fails to conply with the ternms of an order of the
department that has been properly issued, the departnment, upon
notice of three (3) days to the person, nay petition a court of
conpetent jurisdiction for an order directing the person to obey
the orders of the departnment within a period of tine specified by
the court. Upon the filing of a petition, the court shall issue
an order to the licensee requiring the licensee to show cause why
it should not be entered. |If the court determnes, after a
heari ng upon the nerits or after failure of the person to appear
when so ordered, that the order of the department was properly
issued, it shall grant the relief sought by the departnent.

(4) Any person required to be licensed or registered under
this act who has been deened by the court to have violated the

terms of any order properly issued by the departnent under this
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section shall be liable for a civil penalty not to exceed Three
Thousand Dol | ars ($3,000.00). The department, in determning the
anount of the penalty, shall take into account the appropriateness
of the penalty relative to the size of the financial resources of
t he person, the good faith efforts of the person to conply with
the order, the gravity of the violation, the history of previous
vi ol ations by the person, and other factors or circunstances that
contributed to the violation. The departnent may conprom se,
nmodi fy or refund any penalty that has been inposed under this
section. Any person assessed a penalty as provided in this
subsection shall have the right to request a hearing on the anount
of the penalty within ten (10) days after receiving notification
of the assessnment. |If no hearing is requested within ten (10)
days of the receipt of the notice, the penalty shall be final
except as to judicial review in the Chancery Court of the First
Judicial District of H nds County.

SECTION 21. Nothing in this act shall preclude a person

whose |icense or registration has been suspended or revoked from
continuing to service nortgage | oans pursuant to servicing
contracts in existence at the tine of the suspension or

revocati on.

SECTION 22. (1) In addition to any other penalty that may
be applicable, any licensee, individual required to be registered,
or enployee who willfully violates any provision of this act, or
who willfully makes a false entry in any document specifically
required by this act, shall be guilty of a m sdenmeanor and, upon
conviction thereof, shall be punishable by a fine not in excess of
One Thousand Dol | ars ($1, 000.00) per violation or false entry.

(2) In addition to any other penalty that may be applicabl e,
any licensee, individual required to be registered, or enployee
who fails to nake a record of a nortgage transaction and
subsequently sells or disposes of the nortgage fromthat

transaction shall be punished as foll ows:
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(a) For a first offense, the licensee, individual
required to be registered, or enployee shall be guilty of a
m sdeneanor and, upon conviction thereof, shall be punishable by a
fine not in excess of One Thousand Dol lars ($1, 000.00) or by
i mprisonnment in the county jail for not nore than one (1) year, or
both fine and inprisonnent;

(b) For a second or subsequent offense, the |icensee,
i ndi vidual required to be registered, or enployee shall be guilty
of a felony and, upon conviction thereof, shall be punishable by a
fine not in excess of Five Thousand Dol |l ars ($5,000.00) or by
i mprisonnment in the custody of the State Departnent of Corrections
for a termnot |less than one (1) year nor nore than five (5)
years, or by both fine and inprisonnent.

(3) Any licensee convicted in the manner provided in
subsection (2) of this section shall forfeit the surety bond or
deposit required in Section 6 of this act and the anobunt of the
bond or deposit shall be credited to the budget of the state or
| ocal agency that directly participated in the prosecution of the
licensee, for the specific purpose of increasing | aw enforcenent
resources for that specific state or | ocal agency. Any proceeds
of a forfeited bond or deposit shall be used to augnent existing
state and | ocal |aw enforcenent budgets and not to supplant them

(4) Conpliance with the crimnal provisions of this act
shall be enforced by the appropriate |aw enforcenent agency, which
may exercise for that purpose any authority conferred upon the
agency by | aw

(5) Wen the conmi ssioner has reasonabl e cause to believe
that a person is violating any provision of this act, the
conmmi ssioner, in addition to and wi thout prejudice to the
authority provided el sewhere in this act, nmay enter an order
requiring the person to stop or to refrain fromthe violation.

The conmm ssioner may sue in any chancery court of the state having

jurisdiction and venue to enjoin the person fromengaging in or
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continuing the violation or fromdoing any act in furtherance of
the violation. 1In such an action, the court nay enter an order or
j udgnment awarding a prelimnary or permanent injunction.

(6) The conm ssioner may, after notice and hearing, inpose a
civil penalty against any licensee if the |licensee, individual
required to be registered, or enployee is adjudged by the
commi ssioner to be in violation of the provisions of this act.

The civil penalty shall not exceed Five Hundred Dol lars ($500.00)
per violation and shall be deposited into the Consuner Finance
Fund of the departnent. Any person or officers, directors and
enpl oyees thereof who violate any of the provisions of this act
shall be guilty of a m sdeneanor and, upon conviction, shall be
puni shed by inprisonnent for not nore than one (1) year or by a
fine of not nmore than Three Thousand Dol |l ars ($3,000.00), or by
both fine and inprisonment. The state may enforce its rights
under the surety bond as required in Section 6 of this act as an
avai l abl e renedy for the collection of these fines.

SECTI ON 23. The conmm ssioner may enpl oy the necessary

full -time enpl oyees above the nunber of permanent full-tinme
enpl oyees aut horized for the departnent for the fiscal year 2001,
to carry out and enforce the provisions of this act. The
conmmi ssi oner al so may expend the necessary funds and equi p and
provi de necessary travel expenses for those enpl oyees.

SECTI ON 24. Section 81-19-7, M ssissippi Code of 1972, is
amended as foll ows:

81-19-7. Except as otherwi se provided in this section, this
chapter does not apply to:

(a) Banks, bank hol ding conpanies, credit unions,

i nsurance conpani es, savings and | oan associ ati ons, savi ngs banks,
savi ngs and | oan associ ati on hol di ng conpani es, small | oan
| i censees, pawnbrokers, trust conpanies and their enpl oyees when
acting on behalf of the enployer.

(b) Approved nortgagees of the United States Departnent
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of Housing and Urban Devel opnent, the Federal Housing
Adm ni stration or other federal agency.

(c) Mortgage conpanies required to be |licensed and

individuals required to be registered under the M ssissipp

Mort gage Consuner Protection Act (Sections 1 through 23 of this

act

(d) An attorney licensed in this state who i s not
actively and principally engaged in the business of being a
consuner | oan broker even though the services of a consuner | oan
broker are occasionally rendered in the attorney's practice of
I aw.

(e) A person who, without the consent of the owner,
receives a nortgage or deed of trust on real or personal property
as security for an obligation arising fromuse of materials or
services in the inprovenent or repair of the property.

(f) A seller of real property who receives one or nore
nort gages or deeds of trust as security for a purchase noney
obl i gati on.

SECTI ON 25. Section 81-20-1, M ssissippi Code of 1972, is
anended as foll ows: [ RF1]

81-20-1. (1) For purposes of this section, the follow ng
terms shall have the follow ng nmeani ngs:

(a) "Mortgage conpany" means any person or entity that
directly or indirectly solicits, processes, places or negotiates
nortgage | oans for others, or offers to solicit, process, place or
negoti ate nortgage | oans for others, or who cl oses nortgage | oans,
whet her or not in the nortgage conpany's own nane.

(b) "Mortgage | oan" neans a | oan or agreenent to extend
credit made to a natural person, which loan is secured by a deed
to secure debt, security deed, nortgage, security instrunent, deed
of trust or other document representing a security interest or
| oan upon any interest in a lot intended for residential purposes,

or single- to four-famly residential property located in
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M ssi ssi ppi, regardl ess of where nade, including the renewal or
refinancing of any | oan.
(c) "Residential property"” nmeans inproved real property

or lot used or occupied, or intended to be used or occupied, as a
resi dence by a natural person.

(2) The Conm ssioner of Banking and Consuner Finance is
authorized to investigate and resol ve consuner conplaints and
di sput es agai nst nortgage conpani es. The conmi ssioner or his duly
aut hori zed representative, for the purpose of resolving any
consuner conpl aint or dispute against a nortgage conpany, nmay
exam ne the nortgage conpany and all relevant books, records and
papers enpl oyed by the nortgage conpany in the transaction of its
busi ness, and may sunmon wi tnesses and exam ne them under oath
concerning matters relating to the business of the nortgage
conpany or such other matters as may be relevant to resolving the
consuner conplaint or dispute against the nortgage comnpany.

(3) This section shall stand repealed on July 1, 2001.

SECTION 26. This act shall take effect and be in force from
and after July 1, 2000.
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