M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By:

OCO~NOUITARWNE

Kirby, Carlton To: Insurance

SENATE BI LL NO. 3000

AN ACT TO CREATE THE " VI ATI CAL SETTLEMENTS ACT" FOR THE
PURPOSE OF PROTECTI NG CERTAI N VI ATORS OR OMNERS OF LI FE | NSURANCE
PCLI CI ES WHO ENTER | NTO CONTRACTS TO SELL THEIR POLI CI ES FOR
VALUES LESS THAN THE EXPECTED DEATH BENEFI TS; TO PROVI DE
DEFI NI TIONS; TO REQUI RE THAT VI ATI CAL SETTLEMENT PROVI DES,
REPRESENTATI VES AND BROKERS SHALL BE LI CENSED BY THE COWM SSI ONER
OF I NSURANCE; TO PROVI DE LI CENSI NG REQUI REMENTS; TO PROVI DE THAT
THE COWM SSI ONER OF | NSURANCE MAY SUSPEND, REVOKE OR REFUSE TO
RENEW THE LI CENSE OF PERSONS VI OLATI NG THI S ACT; TO PROVI DE
REQUI REMENTS FOR DI SCLOSURE OF CERTAI N | NFORVATI ON TO THE VI ATOR
BEFORE THE CONTRACT IS SI GNED; TO PROVI DE THAT THE COWM SSI ONER OF
| NSURANCE MAY PROMULGATE RULES AND REGULATI ONS GOVERNI NG THE
RELATI ONSHI P AND RESPONSI BI LI TI ES OF THE | NSURED AND THE VI ATI CAL
SETTLEMENT PROVI DES, BROKERS AND REPRESENTATI VES | N ACCORDANCE
WTH TH S ACT; TO AMEND SECTI ON 75-71-105 M SSI SSI PPI CODE OF
1972, TO PROVI DE THAT VI ATI CAL SETTLEMENT | NVESTMENT CONTRACTS
SHALL BE CLASSI FI ED AND REGULATED AS SECURI TI ES TO PROTECT
| NVESTORS OF THE VI ATI CAL COVPANI ES; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. This act shall be known and may be cited as the

"Viatical Settlenents Act."

SECTION 2. The followi ng words and phrases shall have the

meani ngs ascribed herein unless the context clearly requires
ot herw se:

(a) “Person” nmeans a legal entity including, but not
limted to, an individual, partnership, limted liability conpany,
association, trust, corporation or other |legal entity.

(b) “Viatical settlenment representative” neans a person
who is a licensed agent and acts or aids in any nmanner in the
solicitation of a viatical settlenent and who is deened to
represent only the viatical settlenent provider. Viatical
settlenment representative shall not include:

(i) An attorney, an accountant, a financial

pl anner or any person exercising a power of attorney granted by a
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viator; or

(i1i) Any person who is retained to represent a
vi ator and whose conpensation is paid by or at the direction of
the viator regardl ess of whether the viatical settlenent is
consunmmat ed.

(c) “Viatical settlenent broker” nmeans a |icensed agent
who acts on behalf of a viator and for a fee, comm ssion or other
val uabl e consideration offers or attenpts to negotiate viatica
settlenents between a viator and one or nore viatical settlenent
providers. Irrespective of the manner in which the viatical
settlenment broker is conpensated, a viatical settlenment broker is
deened to represent only the viator and owes a fiduciary duty to
the viator to act according to the viator’s instructions and in
the best interest of the viator. The term does not include an
attorney, accountant or financial planner retained to represent
t he vi ator whose conpensation is paid directly by or at the
direction of the viator and who is paid regardl ess of whether or
not the viatical settlenent is consummated.

(d) “Viatical settlenent contract” nmeans a witten
agreenent entered into between a viatical settlenent provider and
a viator that establishes the ternms under which the viatica
settl enment provider shall pay conpensation or anything of val ue,
whi ch conpensation or value is |less than the expected death
benefit of the insurance policy or certificate, in return for the
viator’s assignnent, transfer, sale, devise or bequest of the
deat h benefit or ownership of all or a portion of the insurance
policy or certificate of insurance to the viatical settlenent
provider. A viatical settlenment contract also includes a contract
for a loan or other financial transaction secured primarily by an
i ndi vidual or group |ife insurance policy, other than a loan by a
life insurance conpany pursuant to the terns of the life insurance
contract, or a |loan secured by the cash value of a policy.

(e) “Viatical settlenent provider” neans a person,
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other than a viator, that enters into a viatical settlenent
contract. Viatical settlenent provider also neans a person that
obtains financing for the purchase, acquisition, transfer or other
assignment of one or nore viatical settlenent contracts,
viaticated policies or interests therein or otherw se sells,
assigns, transfers, pledges, hypothecates or otherw se di sposes of
one or nore viatical settlenent contracts, viaticated policies or
interests therein. Viatical settlenment provider does not include:

(1) A bank, savings bank, savings and | oan
association, credit union or other licensed |lending institution
that takes an assignnment of a |ife insurance policy as coll ateral
for a | oan;

(i1i) The issuer of a life insurance policy
provi di ng accel erated benefits under Sections 83-7-101 through
83-7-117 and pursuant to the contract; or

(tii) A natural person who enters into no nore
than one (1) agreenent in a cal endar year for the transfer of life
i nsurance policies for any value | ess than the expected death
benefit.

(f) “Viator” neans the owner of a life insurance policy
or a certificate holder under a group policy insuring the |ife of
an individual who enters or seeks to enter into a viatical
settl enent contract.

(g) “Viaticated policy” neans a |ife insurance policy
or certificate that has been acquired by a viatical settlenent
provi der pursuant to a viatical settlenent contract.

(h) "Comm ssioner” neans the Comm ssioner of Insurance.

SECTION 3. (1) A person shall not operate as a viati cal

settlement provider, viatical settlenent representative or
viatical settlenent broker wi thout first having obtained a |icense
from the conm ssi oner.

(2) Application for a viatical settlenent representative or

viatical settlenment broker |license shall be nade to the
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conmmi ssi oner by the applicant on a form prescribed by the
conmmi ssioner, and these applications shall be acconpani ed by the
fees specified in Section 27-15-93.

(3) Application for a viatical settlenent provider license
shall be made to the conm ssioner by the applicant on a form
prescri bed by the conm ssioner. Al applications shall be
acconpani ed by a fee of Two Hundred Dol | ars ($200. 00).

(4) Licenses may be renewed fromyear to year on January 1
upon paynent of the annual renewal fees which shall be the sane as
the application fees. Failure to pay the fees by the renewal date
results in expiration of the |icense.

(5) |If an applicant attenpting to obtain a |icense to becone
a viatical settlenment representative or a viatical settlenent
broker has not been previously licensed within the last two (2)
years to sell life insurance, the comm ssioner shall, as a test of
the applicant's knowl edge and other qualifications provided
herein, require that the applicant submt to a witten exam nation
approved by the comm ssi oner.

(6) The applicant shall provide information on forns
requi red by the conm ssioner. The conmm ssioner shall have
authority, at any time, to require the applicant to fully disclose
the identity of all stockhol ders, partners, officers, nenbers and
enpl oyees, and the conmm ssioner may, in the exercise of the
conmmi ssioner’s discretion, refuse to issue a license in the nane
of a legal entity if not satisfied that any officer, enployee,
stockhol der, partner or nenber thereof who may materially
i nfluence the applicant’s conduct neets the standards of this act.

(7) Upon the filing of an application and the paynment of the
license fee, the conmmi ssioner shall issue a license if the
conmmi ssioner finds that the applicant:

(a) Has provided a detailed plan of operation;
(b) Is conpetent and trustworthy and intends to act in

good faith in the capacity involved by the |license applied for;
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(c) Has a good business reputation and has had
experience, training or education so as to be qualified in the
busi ness for which the license is applied for; and

(d)y If alegal entity, provides a certificate of good
standing fromthe state of its domcile.

(8) The commi ssioner shall not issue a license to a
nonresi dent applicant, unless a witten designation of an agent
for service of process is filed and maintained with the
conmmi ssioner or the applicant has filed with the conm ssioner, the
applicant’s witten irrevocabl e consent that any action agai nst
t he applicant may be begun agai nst the applicant by service of
process on the conmm ssioner.

SECTION 4. (1) The conm ssioner may suspend, revoke or

refuse to renew the license of a viatical settlenment provider,
viatical settlenent representative or viatical settlenent broker
if the conm ssioner finds that:

(a) There was any material msrepresentation in the
application for the license;

(b) The licensee or any officer, partner or key
managenent personnel has been convicted of fraudul ent or di shonest
practices, is subject to a final admnistrative action or is
ot herwi se shown to be untrustworthy or inconpetent;

(c) The viatical settlenment provider denonstrates a
pattern of unreasonabl e paynents to viators;

(d) The licensee has been found guilty of, or has
pl eaded guilty or nolo contendere to, any felony or to a
m sdeneanor involving fraud or noral turpitude, regardl ess of
whet her a judgnment of conviction has been entered by the court;

(e) The viatical settlement provider has failed to
honor contractual obligations set out in a viatical settlenent
contract;

(f) The licensee no |longer neets the requirenents for

initial |icensure;
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(g) The viatical settlenment provider has assigned,
transferred or pledged a viaticated policy to a person other than
a viatical settlenment provider licensed in this state or a
financing entity; or

(h) The licensee has violated any provision of this
act .

(2) Before the comm ssioner shall deny a license application
or suspend, revoke or refuse to renew the license of a viatical
settlenment provider, viatical settlenent broker or viatical
settlenment representative, the comm ssioner shall conduct a

hearing in accordance with Section 25-43-1 et. seq.

SECTION 5. A person shall not provide a viator a viatical
settlenment application, contract or disclosure statement formin
this state unless it has been filed with and approved by the
conmmi ssioner. The conmm ssioner shall disapprove a viati cal
settlenment application, contract or disclosure statenent formif,
in the conm ssioner’s opinion, the contract or provisions
contai ned therein are unreasonable, contrary to the interests of
the public or otherwi se msleading or unfair to the viator.

SECTION 6. (1) Each viatical settlenent provider issued a

license under this act shall file with the conm ssioner on or
before March 1 of each year an annual statenent containing such
information as the comm ssioner by rule nmay prescribe.

(2) Except as otherwise allowed or required by law, a
viatical settlenent provider, viatical settlenment representative,
viatical settlenent broker, insurance conpany, insurance agent,

i nsurance broker, information bureau, rating agency or conpany, or
any ot her person with actual know edge of a viator’s identity,
shall not disclose that identity as a viator to any other person
unl ess the disclosure:

(a) |Is necessary to effect a viatical settlenent
between the viator and a viatical settlenent provider and the

vi ator has provided prior witten consent to the disclosure;
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(b) Is provided in response to an investigation by the
conmmi ssi oner or any other governnental officer or agency; or

(c) Is atermof or condition to the transfer of a
viaticated policy by one viatical settlenment provider to another
viatical settlenent provider.

SECTION 7. (1) The conm ssioner, when the comm ssioner

deens it reasonably necessary to protect the interests of the
public, may exam ne the business and affairs of any |licensee or
applicant for a license. The conm ssioner nmay order any |icensee
or applicant to produce any records, books, files or other

i nformati on reasonably necessary to ascertain whether or not the
|icensee or applicant is acting or has acted in violation of the
| aw or otherwi se contrary to the interests of the public. The
expenses incurred in conducting any exam nation shall be paid by
the |licensee or applicant.

(2) Nanes and individual identification data for all viators
shal | be considered private and confidential information and shal
not be disclosed by the conmm ssioner unless required by | aw

(3) Records of all transactions of viatical settlenent
contracts shall be maintained by the viatical settlenent provider
and shall be available to the comm ssioner for inspection during
reasonabl e business hours. A viatical settlenent provider shal
mai ntai n records of each viatical settlenent until five (5) years
after the death of the insured.

SECTION 8. (1) A wviatical settlenent provider, viatical

settlenment representative or viatical settlenent broker shal
di sclose the following information to the viator no later than the
time of application:

(a) That possible alternatives exist to viatical
settlement contracts for individuals with catastrophic, life
threatening or chronic illnesses including any accel erated death
benefits offered under the viator’s life insurance policy;

(b) That sone or all of the proceeds of the viatical
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settlement may be free fromfederal inconme tax and fromstate
franchi se and i ncone taxes, and that assistance should be sought
froma professional tax advisor;

(c) That proceeds of the viatical settlenment could be
subject to the clainms of creditors;

(d) That receipt of the proceeds of a viatical
settlement may adversely effect the viator’s eligibility for
Medi cai d or ot her governnent benefits or entitlenents, and that
advi ce shoul d be obtained fromthe appropriate government
agenci es;

(e) That the viator has the right to rescind a viatica
settlenment contract fifteen (15) cal endar days after the receipt
of the viatical settlenment proceeds by the viator, as provided in
Section 9(3) of this act;

(f) That funds shall be sent to the viator within two
(2) business days after the viatical settlenment provider has
received the insurer or group adm nistrator’s acknow edgnment that
ownership of the policy or interest in the certificate has been
transferred and that the beneficiary has been designated pursuant
to the viatical settlenent contract; and

(g) That entering into a viatical settlenent contract
may cause other rights or benefits, including conversion rights
and wai ver of prem um benefits that nmay exist under the policy or
certificate, to be forfeited by the viator and that assistance
shoul d be sought from a financial adviser.

(2) Aviatical settlenent provider shall disclose the
following information to the viator before the date the viatical
settlenment contract is signed by all parties:

(a) The affiliation, if any, that exist between the
viatical settlenent provider and the issuer of an insurance policy
to be viaticated;

(b) If an insurance policy to be viaticated has been

issued as a joint policy or involves famly riders or any coverage
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of alife other than the insured under the policy to be
viaticated, the viator shall be infornmed of the possible |oss of
coverage on the other lives and shall be advised to consult with
his or her insurance producer or the conpany issuing the policy
for advice on the proposed viatication; and

(c) The dollar amount of the current death benefit that
is payable to the viatical settlenent provider under the policy or
certificate. The viatical settlenment provider shall also disclose
the availability of any additional guaranteed insurance benefits,
t he doll ar anobunt of any accidental death and di snmenber nment
benefits under the policy or certificate and the viati cal
settlement provider’s interest in those benefits.

(3) Aviatical settlenment provider shall naintain at its
home or principal office a copy of every printed, published or
prepared advertisenent or "invitation to inquire” including any
el ectronic advertising it has used in this state for at | east
three (3) years. Providers shall also maintain all adverti sing
for any affiliate, associated person, controlling person, broker
or agent including independent contracts and escrow agents. Each
advertisement or "invitation to inquire" shall contain a notation
clearly stating the name of the individual authorizing the
advertisement, the dates the advertisenents were printed or
publ i shed and the manner and extent of distribution of each
advertisement. A file containing the information set forth in
this section shall be avail able for inspection by the
conmi ssi oner .

SECTION 9. (1) Before the viatical settlenent provider

enters into a viatical settlenent contract, the provider shal
obt ai n:

(a) If the viator is the insured, a witten statenent
froma licensed attendi ng physician that the viator is of sound
m nd;

(b) A witnessed docunment in which the viator consents
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to the viatical settlenment contract, represents that the viator
has a full and conpl ete understanding of the viatical settlenent
contract, that he or she has a full and conpl ete understandi ng of
the benefits of the life insurance policy and acknow edges that he
or she has entered into the viatical settlenent contract freely
and voluntarily; and

(c) A docunment in which the insured consents to the
rel ease of his or her nedical records to a viatical settlenent
provi der or viatical settlenent broker.

(2) Al nedical information solicited or obtained by any
| icensee shall be subject to the applicable provision of state |aw
relating to confidentiality of nedical information.

(3) Al viatical settlement contracts entered into in this
state shall provide the viator with an unconditional right to
rescind the contract for at least fifteen (15) cal endar days from
the receipt of the viatical settlenent proceeds. |If the insured
dies during the rescission period, the viatical settlenent
contract shall be deened to have been rescinded, subject to
repaynent to the viatical settlenment provider of all viatical
settl ement proceeds.

(4) Immediately upon the viatical settlenment provider’s
recei pt of docunments to effect the transfer of the insurance
policy, the viatical settlenent provider shall pay the proceeds of
the viatical settlenment to an escrow or trust account in a state
or federally chartered financial institution whose deposits are
i nsured by the Federal Deposit Insurance Corporation (FDIC). The
account shall be managed by a trustee or escrow agent independent
of the parties to the contract. The trustee or escrow agent shal
transfer the proceeds to the viator inmmediately upon the viatical
settlement provider’s recei pt of acknow edgnent of the transfer of
t he insurance policy.

(5) Failure to tender consideration to the viator for the

viatical settlenent contract within the tinme discl osed under
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Section 8 (1)(f) of this act renders the viatical settlenent
contract voidable by the viator for |ack of consideration until
the tinme consideration is tendered to and accepted by the viator.
(6) Contacts with the insured for the purpose of determ ning
the health status of the insured by the viatical settlenent
provider, viatical settlenent broker or viatical settlenent
representative after the viatical settlenent has occurred shall be
made only by the viatical settlenment provider or broker |icensed
inthis state and shall be limted to once every three (3) nonths
for insureds with a |life expectancy of nore than one (1) year, and
to no nore than one (1) per nonth for insureds with alife
expectancy of one (1) year or less. The viatical settlenent
representative or broker shall explain the procedure for these
contacts at the tine the viatical settlenent contract is entered
into and shall obtain a statenent signed by the viator stating
that the viator understands these procedures. The limtations set
forth in this subsection shall not apply to any contacts with an
i nsured under a viaticated policy for reasons other than
determ ning the insured’ s health status.

SECTI ON 10. The comm ssi oner nay:

(a) Pronul gate rules and regul ations inplenenting this
act ;

(b) Establish standards for eval uating reasonabl eness
of paynments under viatical settlement contracts. This authority
i ncludes, but is not limted to, regulation of discount rates used
to determ ne the anmount paid in exchange for assignnent, transfer,
sal e, devise or bequest of a benefit under a |ife insurance
policy;

(c) Establish appropriate |icensing requirenments, fees
and standards for continued licensure for viatical settlenent
provi ders, representatives and brokers;

(d) Require a bond or other nechanismfor financial

accountability for viatical settlenent providers; and
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(e) Adopt rules governing the relationship and
responsibilities of both insurers and viatical settlenent
provi ders, brokers and representatives during the viatication of a
life insurance policy or certificate.

SECTION 11. A violation of this act shall be considered an

unfair trade practice under Section 83-5-29 et seq. and the
violator is subject to the penalties therein.

SECTION 12. Section 75-71-105, M ssissippi Code of 1972, is
anended as foll ows: [ M51]

75-71-105. For the purposes of this chapter the foll ow ng
words shall have the follow ng neani ngs unl ess the context shal
prescri be ot herw se:

(a) "Agent" means any individual other than a
br oker - deal er who represents a broker-deal er or issuer in
effecting or attenpting to effect purchases or sal es of
securities. "Agent" does not include an individual who represents
(1) an issuer in: (A effecting transactions in a security
exenpted by clause (1), (2), (3), (10) or (11) of Section
75-71-201; (B) effecting transactions exenpted by Section
75-71-203; (C) effecting transactions in a covered security as
described in Sections 18(b)(3) and 18(b)(4)(D) of the Securities
Act of 1933; or (D) effecting transactions with existing
enpl oyees, partners or directors of the issuer if no conm ssion or
ot her remuneration is paid or given directly or indirectly for
soliciting any person in this state; or (2) a broker-dealer in
effecting transactions in this state limted to those transactions
described in Section 15(h)(2) of the Securities Exchange Act of
1934. A partner, officer or director of a broker-deal er or
i ssuer, or a person occupying a simlar status or performng
simlar functions, is an agent only if he otherwi se cones within
this definition.

(b) "Broker-deal er" nmeans any person engaged in the

busi ness of effecting transactions in securities for the account
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of others or for his own account. "Broker-dealer" does not
include (1) an agent, (2) an issuer, (3) a bank, savings
institution, or trust company, or (4) a person who has no pl ace of
business in this state if (A) he effects transactions in this
state exclusively with or through (i) the issuers of the
securities involved in the transactions, (ii) other

broker-deal ers, or (iii) banks, savings institutions, trust
conmpani es, insurance conpani es, investnent conpanies as defined in
t he I nvestnent Conpany Act of 1940, pension or profit-sharing
trusts, or other financial institutions or institutional buyers,
whet her acting for thenselves or as trustees, or (B) during any
period of twelve (12) consecutive nonths he does not direct nore
than fifteen (15) offers to sell or buy into the State of

M ssi ssippi in any manner to persons other than those specified in
cl ause (A) of this subsection, whether or not the offeror or any
of the offerees is then present in this state.

(c) "Federal covered adviser” neans a person who is (1)
regi stered under Section 203 of the Investnent Advisers Act of
1940; or (2) is excluded fromthe definition of "investnent
advi ser" under Section 202(a)(11) of the Investnent Advisers Act
of 1940.

(d) "Federal covered security” nmeans any security that
is a covered security under Section 18(b) of the Securities Act of
1933 or rules or regulations promul gated thereunder.

(e) "Fraud," "deceit" and "defraud” are not limted to
conmon- | aw decei t.

(f) "Quaranteed" neans guaranteed as to paynent of
principal, interest or dividends.

(g) "lnvestnent adviser"” means any person who, for
conpensati on, engages in the business of advising others, either
directly or through publications or witings, as to the val ue of
securities or as to the advisability of investing in, purchasing

or selling securities or who, for conpensation and as a part of a

S. B. No. 3000
00\ SS01\ R963
PAGE 13



431
432
433
434
435
436
437
438
439
440
441
442
443
444
445
446
447
448
449
450
451
452
453
454
455
456
457
458
459
460
461
462
463

regul ar busi ness, issues or pronul gates anal yses or reports
concerning securities. "lnvestnment adviser” does not include (1)
an investment adviser representative; (2) a bank, savings
institution or trust conpany; (3) a |l awer, accountant, engi neer
or teacher whose perfornmance of these services is solely
incidental to the practice of his profession; (4) a broker-dealer
or his agent whose perfornmance of these services is solely
incidental to the conduct of his business as a broker-deal er and
who receives no special conpensation for them (5) a publisher of
any bona fide newspaper, news nmagazi ne or business or financi al
publication of general, regular and paid circulation; (6) a person
whose advi ce, analyses or reports relate only to securities
exenpted by Section 75-71-201(1); (7) a person who is a federal
covered adviser; (8) a person who has no place of business in this
state if (A his only clients in this state are other investnent
advi sers, federal covered advisers, broker-deal ers, banks, savings
institutions, trust conpanies, insurance conpani es, investnent
conpani es as defined in the Investnent Conpany Act of 1940,
enpl oyee benefit plans with assets of not |l ess than One MI1lion
Dol | ars ($1, 000, 000.00), governmental agencies or
instrunentalities, whether acting for thenselves or as trustees
with investnment control, or other financial institutions or
institutional buyers as are designated by rule or order of the
Secretary of State, or (B) during the precedi ng twel ve-nonth
period he has had not nore than five (5) clients, other than those
specified in clause (A of this subsection, who are residents of
this state; or (8) such other persons not within the intent of
this subsection as the Secretary of State may by rule or order
desi gnat e.

(h) "lInvestnent adviser representative" nmeans any
partner, officer, director of (or a person occupying a simlar
status or performng simlar functions) or other individual,

except clerical or mnisterial personnel, who is enployed by or
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associated with an investnent adviser that is registered or
required to be registered under this chapter, or who has a pl ace
of business located in this state and is enpl oyed by or associ ated
with a federal covered adviser; and who does any of the foll ow ng:
(1) mekes any reconmendati ons or otherw se renders advice
regardi ng securities, (2) manages accounts or portfolios of
clients, (3) determ nes which recomendati on or advice regarding
securities should be given, (4) solicits, offers or negotiates for
the sale of or sells investnment advisory services, or (5)
supervi ses enpl oyees who perform any of the foregoing.

(1) "lssuer" neans any person who issues or proposes to
i ssue any security, except that (1) with respect to certificates
of deposit, voting-trust certificates, or collateral-trust
certificates, or with respect to certificates of interest or
shares in an unincorporated investnent trust not having a board of
directors or persons performng simlar functions or of the fixed,
restricted managenent or unit type, the term"issuer"” nmeans the
person or persons performng the acts and assum ng the duties of
depositor or manager pursuant to the provisions of the trust or
ot her agreenent or instrunent under which the security is issued;
and (2) with respect to certificates of interest or participation
inoil, gas or mning titles or |leases or in paynents out of
production under such titles or |eases, there is not considered to

be any "issuer." Wth respect to a fractional or pooled interest

in a viatical settlenent investnent contract, "issuer" neans the

person who creates, for the purpose of sale, the fractional or

pooled interest. The issuer of a viatical settlenment investnent

contract that is not fractionalized or pooled nmeans the person

effecting the transactions with the investors in such contracts.

(j) "Nonissuer"” nmeans not directly or indirectly for
t he benefit of the issuer.
(k) "Person" neans an individual, a corporation, a

partnership, an association, a joint-stock conpany, a trust where
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the interests of the beneficiaries are evidenced by a security, an
uni ncor por at ed organi zati on, a government, or a political
subdi vi si on of a governnent.

(1) (1) "Sale" or "sell" includes every contract of
sale of, contract to sell, or disposition of, a security or
interest in a security for val ue.

(2) "Ofer" or "offer to sell” includes every
attenpt or offer to dispose of, or solicitation of an offer to
buy, a security or interest in a security for val ue.

(3) Any security given or delivered with, or as a
bonus on account of, any purchase of, securities or any other
thing is considered to constitute part of the subject of the
purchase and to have been offered and sold for val ue.

(4) A purported gift of assessable stock is
considered to involve an offer and sale.

(5) Every sale or offer of a warrant or right to
pur chase or subscribe to another security of the sane or another
i ssuer, as well as every sale or offer of a security which gives
the hol der a present or future right or privilege to convert into
anot her security of the same or another issuer, is considered to
i nclude an offer of the other security.

(6) The ternms defined in this subsection do not
i nclude (A) any bona fide pledge or |oan; (B) any stock dividend,
whet her the corporation distributing the dividend is the issuer of
the stock or not, if nothing of value is given by stockhol ders for
t he dividend other than the surrender of a right to a cash or
property dividend when each stockhol der may elect to take the
di vidend in cash or property or in stock; (C any act incident to
a class vote by stockhol ders, pursuant to the certificate of
i ncorporation or the applicable corporation statute, on a nerger,
consolidation, reclassification of securities, or sale of
corporate assets in consideration of the issuance of securities of

anot her corporation; or (D) any act incident to a judicially
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approved reorgani zation in which a security is issued in exchange
for one or nore outstanding securities, clainms or property
interests, or partly in such exchange and partly for cash

(m "Securities Act of 1933," "Securities Exchange Act
of 1934," "Public Wility Holding Conpany Act of 1935," and
"I nvest ment Conpany Act of 1940" mean the federal statutes of
t hose nanes as amended before or after the effective date of this
chapter.

(n) "Security" neans any note; stock; treasury stock;
bond; debenture; evidence of indebtedness; certificate of interest
or participation in any profit-sharing agreenment; collateral-trust
certificate; preorgani zation certificate or subscription;
transferabl e share; investnent contract; voting-trust certificate;
certificate of deposit for a security; certificate of interest or
participation in an oil, gas or mning title or lease or in
paynents out of production under such a title or |ease; interest

inalimted partnership; viatical settlenent investnent contract

or a fractionalized or pooled interest therein; or, in general,

any interest or instrument commonly known as a "security,"” or any
certificate of interest or participation in, tenporary or interim
certificate for, receipt for, guarantee of, or warrant or right to
subscri be to or purchase, any of the foregoing. "Security" does
not include any insurance or endowrent policy or annuity contract
under which an i nsurance conpany prom ses to pay a fixed or
vari abl e sum of noney, or both, either in a |unp sum or
periodically for life or sone other specified period.

(o) "State" means any state, territory or possession of
the United States, the District of Colunbia and Puerto Rico.

(p) "Viatical settlenent investnent contract" neans any

agreenent, regardless of title or caption, for the purchase, sale,

assignnent, transfer, devise or bequest of any portion of the

death benefit or ownership of a life insurance policy or

certificate for consideration that is less than the expected death
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benefit of the life insurance policy or certificate. "Viatical

settl enent investnent contract"” does not include:

(i) The assignnent, transfer, sale, devise or

bequest of a death benefit, life insurance policy or certificate

of insurance by the viator to the viatical settlenent provider

under the Viatical Settlenents Act created in Senate Bill No.

3000, 2000 Requl ar Sessi on;

(ii) The assignnment of a life insurance policy to

a bank, savings bank, savings and | oan association, credit union

or other licensed lending institution as collateral for a |oan; or

(iii) The exercise of accelerated benefits under

the terns of a life insurance policy issued in accordance with the

i nsurance |laws of this state.

SECTION 13. A viatical settlenent provider, viatical

settlenment representative or viatical settlenent broker
transacting business in this state may continue to do so pendi ng
approval or disapproval of the provider's, representative's or
broker's application for a license if the application is filed
wi th the comm ssioner by July 1, 2000.

SECTION 14. This act shall take effect and be in force from
and after July 1, 2000.
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