M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Little, Burton To: Public Health and
Vel fare

COWM TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2736

AN ACT TO AMEND SECTI ON 43-47-7, M SSI SSI PPl CODE OF 1972, TO
ADD CERTAI'N LI CENSED MEDI CAL PERSONNEL AND OTHER ENTI TI ES TO THE
ENUMERATI ON OF MANDATED REPORTERS OF ABUSE, NEGLECT AND
EXPLO TATI ON UNDER THE VULNERABLE ADULTS ACT AND TO PRESCRI BE
CRI M NAL PENALTI ES FOR FAI LI NG TO MAKE SUCH REQUI RED REPORTS, TO
PROVI DE THAT ADULT CENTRAL REGQ STRY CRI M NAL BACKGROUND CHECKS
SHALL BE MANDATCORY ON APPLI CANTS FOR EMPLOYMENT AT ADULT CARE
FACI LI TI ES UNDER THE VULNERABLE ADULTS ACT AND TO PROVI DE FOR THE
CONFI DENTI ALI TY OF SUCH REPORTS BY THE DEPARTMENT OF HUMAN
10 SERVICES; TO AMEND SECTION 43-47-9, M SSI SSI PPl CODE OF 1972, TO
11 PROVI DE THAT A COURT MAY AUTHORI ZE THE EVALUATI ON OF AN ABUSED
12 ADULT UPON SHOW NG OF PROBABLE CAUSE, | NCLUDI NG AN EVALUATI ON OF
13 THE FI NANCI AL RECORDS OF THE VULNERABLE ADULT; TO AMEND SECTI ON
14 43-11-13, M SSI SSI PPl CODE OF 1972, TO DI RECT THE STATE DEPARTMENT
15 OF HEALTH TO REQUI RE ALL LI CENSED NURSI NG FACI LI TI ES TO CONDUCT
16 CRI M NAL RECORD BACKGROUND CHECKS AND ADULT CENTRAL REQ STRY
17 CHECKS ON APPLI CANTS FOR EMPLOYMENT AT NURSI NG FACI LI TIES, TO
18 PROVIDE | MVUNI TY AND TO AUTHORI ZE THE DEPARTMENT TO CHARGE THE
19 LICENSEE A FEE FOR SUCH CRI M NAL RECORD CHECKS; TO AMEND SECTI ON
20 43-47-19, M SSISSI PPl CODE OF 1972, TO CLARI FY AND | NCREASE
21 CRIM NAL PENALTIES FOR THE ABUSE, NEGLECT OR FI NANCI AL
22 EXPLAO TATI ON OF VULNERABLE ADULTS; AND FOR RELATED PURPOSES.

OCO~NOUITARWNE

23 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
24 SECTION 1. Section 43-47-7, M ssissippi Code of 1972, is

25 amended as foll ows: [ CRGL]

26 43-47-7. (1) (a) Except as otherw se provided by Section
27 43-47-37 for vulnerable adults in care facilities, any person

28 including, but not limted to, the follow ng, who knows or

29 suspects beyond a reasonabl e doubt that a vul nerabl e adult has

30 been or is being abused, neglected or exploited shall imrediately

31 report such know edge or suspicion to the M ssissippi Departnent

32 of Human Services * * *:

33 (i) Attorney, physician, osteopathic physician,

34 nedical exam ner, chiropractor or nurse engaged in the adm ssion,

35 exam nation, care or treatnment of vul nerable adults;

36 (ii) Health professional or nental health
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pr of essi onal other than one listed in subparagraph (i);

(iii) Practitioner who relies solely on spiritual

neans for healing;

(iv) Social worker or other professional adult

care, residential or institutional staff;

(v) State, county or nmunicipal crimnal justice

enpl oyee or | aw enforcenent officer;

(vi) Human rights advocacy conmmittee or | ong-term

care onbudsman council nenber; or

(vii) Bank, savings and |l oan or credit union

officer, trustee or enpl oyee.

(b) To the extent possible, a report nmade pursuant to

par agr aph (a) nust contain, but need not be limted to, the

foll owi ng infornmation:

(i) Nane, age, race, sex, physical description and

| ocati on of each vulnerable adult alleged to have been abused,

negl ected or expl oited.

(ii) Nanes, addresses and tel ephone nunbers of the

vul nerable adult's famly nenbers.

(iii) Nane, address and tel ephone nunber of each

al | eged perpetrator.

(iv) Nane address and tel ephone nunber of the

careqgiver of the vulnerable adult, if different fromthe all eged

perpetrator.

(v) Description of the physical or psychol ogi cal

i njuries sustained.

(vi) Actions taken by the reporter; if any, such

as notification of the crimnal justice agency.

(vii) Any other infornmation available to the

reporting person which nay establish the cause of abuse, negl ect

or exploitation that occurred or is occurring.

In addition to above, any person or entity holding or

required to hold a license as specified in Title 73, Professions
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and Vocations, of the M ssissippi Code of 1972, shall be required

to give his, her or its nanme, address and tel ephone nunber in the

report of the all eged abuse, neqgl ect or exploitation.

(c) The departnent or its designees shall report to an

appropriate crimnal investigative or prosecutive authority any

person required by this section to report or who fails to comply

with this section. A person who fails to nake a report as

requi red under this subsection or who, because of the

ci rcunstances, should have known or suspected beyond a reasonabl e

doubt that a vulnerable adult suffers fromexploitation, abuse,

negl ect or self-neqglect but who knowingly fails to conply with

this section shall, upon conviction, be quilty of a nm sdeneanor

and shall be punished by a fine of not exceedi ng Five Thousand

Dollars ($5,000.00), or by inprisonment in the county jail for not

nore than six (6) nonths, or both such fine and inprisonnent. |If

a person convicted under this section is a nenber of a profession

or occupation that is licensed, certified or requlated by the

state, the court shall notify the appropriate |icensing,

certifying or requlating entity of the conviction.

(2) Reports received by | aw enforcenent authorities or other
agenci es shall be forwarded i mediately to the Departnent of Human
Services or the county wel fare departnent.

(3) The report may be made orally or in witing, but where
made orally, it shall be followed up by a witten report.

(4) Anyone who nakes a report pursuant to this section, who
testifies or participates in any judicial proceedings arising from
the report or who participates in a required investigation or
eval uation shall be presuned to be acting in good faith and in so
doing shall be inmune fromliability, civil or crimnal, that
m ght ot herw se be incurred or inposed.

(5) A person who intentionally makes a fal se report under
the provisions of this section may be found liable in a civil suit

for any actual danmages suffered by the person or persons so
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reported and for any punitive damages set by the court or jury.

(6) The Executive Director of the Departnent of Human
Services shall establish a statewi de central register of reports
made pursuant to this section. The central register shall be
capabl e of receiving reports of vulnerable adults in need of
protective services seven (7) days a week, twenty-four (24) hours
a day. To effectuate this purpose the executive director shal
establish a single toll-free statew de phone nunber that al
persons may use to report vulnerable adults in need of protective
services, and that all persons authorized by subsection (7) of
this section may use for determ ning the existence of prior
reports in order to evaluate the condition or circunstances of the
vul nerabl e adult before them Such oral reports and evidence of
previous reports shall be transmtted to the appropriate county
wel fare departnment. The central register shall include, but not
be limted to, the following information: the name and identifying
information of the individual reported, the county welfare
department responsible for the investigation of each such report,
the nanes, affiliations and purposes of any person requesting or
receiving informati on which the executive director believes m ght
be hel pful in the furtherance of the purposes of this chapter.

Each person, business, organi zation or other entity, whether

public or private, operated for profit, operated for nonprofit or

a voluntary unit of governnent not responsible for | aw enforcenment

providing care, supervision or treatnment of vulnerable adults

shall conduct crinmnal records and adult central reqistry checks

on each new enpl oyee of the entity who provides, and/or would

provide direct patient care or services to adults or vul nerable

persons.

The departnment shall not rel ease data that would be harnfu

or detrinental to the vulnerable adult or that would identify or

| ocate a person who, in good faith, made a report or cooperated in

a subsequent investigation unless ordered to do so by a court of
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conpetent jurisdiction.

(7) Reports made pursuant to this section, reports witten
or photographs taken concerning such reports in the possession of
t he Departnent of Human Services or the county wel fare depart nment
shall be confidential and shall only be nade avail able to:

(a) A physician who has before hima vul nerabl e adult
whom he reasonably suspects nay be abused, negl ected or exploited,
as defined in Section 43-47-5;

(b) A duly authorized agency having the responsibility
for the care or supervision of a subject of the report;

* ok

(c) Agrand jury or a court of conmpetent jurisdiction,
upon finding that the information in the record is necessary for
the determ nation of charges before the grand jury;

(d) A district attorney or other |aw enforcenent
of ficial.

Any person given access to the nanes or other information
identifying the subject of the report, except the subject of the
report, shall not divulge or nake public such identifying
information unless he is a district attorney or other |aw
enforcenment official and the purpose is to initiate court action.

Any person who willfully permts the rel ease of any data or

i nformati on obtained pursuant to this section to persons or
agencies not permtted to such access by this section shall be
guilty of a m sdeneanor.

(8) Upon reasonabl e cause to believe that a caretaker or
ot her person has abused, neglected or exploited a vul nerable
adult, the departnment shall pronptly notify the district attorney
of the county in which the vulnerable adult is |ocated, except as
provided in Section 43-47-37(2).

SECTION 2. Section 43-47-9, M ssissippi Code of 1972, is
anended as foll ows: [ CR&]

43-47-9. (1) Upon receipt of a report pursuant to Section

S. B. No. 2736
00\ SS02\ R239CS
PAGE 5



169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201

43-47-7 that a vulnerable adult is in need of protective services,
the departnent shall initiate an investigation and/or eval uation
within forty-eight (48) hours to determ ne whether the vul nerable
adult is in need of protective services and what services are
needed. The eval uation shall include any necessary visits and

interviews with the adult, and if appropriate, with the alleged

perpetrator of the vulnerable adult abuse and with any person

beli eved to have know edge of the circunstances of the case. When

a caretaker of a vulnerable adult refuses to allow the departnent
reasonabl e access to conduct an investigation to determne if the
vul nerable adult is in need of protective services, the departnent
may petition the court for an order for injunctive relief
enjoining the caretaker frominterfering with the investigation.
(2) The staff and physicians of |ocal health departnents,
mental health clinics and other public or private agencies,
i ncludi ng | aw enforcenent agencies, shall cooperate fully with the
departnment in the performance of its duties. These duties include
i medi ate, in-residence eval uations and nedi cal exam nations and
treatment where the departnent deens it necessary. Provided,
however, that upon receipt of a report of abuse, neglect or
exploitation of a vulnerable adult confined in a |icensed hospital
or licensed nursing honme facility in the state, the departnent
shall imediately refer this report to the proper authority at the
State Departnent of Health for investigation under Section
43-47-37

Upon a showi ng of probable cause that a vul nerable adult has

been abused, a court nmay authorize a qualified third party to nake

an evaluation, to enter the residence of, and to exani ne the

vul nerabl e adul t. Upon a showi ng of probable cause that a

vul nerabl e adult has been financially exploited, a court may

authorize a qualified third party, also authorized by the

departnent, to nmake an evaluation, and to gain access to the

financial records of the vul nerable adult.
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(3) The departnment may contract with an agency or private
physi ci an for the purpose of providing i nmediate, accessible
eval uations in the location that the departnent deens nost
appropri at e.

SECTION 3. Section 43-11-13, M ssissippi Code of 1972, is
anended as fol |l ows: [ CRG3]

43-11-13. (1) The licensing agency shall adopt, amend,
pronmul gate and enforce such rules, regul ations and standards,
including classifications, with respect to all institutions for
the aged or infirmto be |licensed hereunder as nay be designed to
further the acconplishnment of the purpose of this chapter in
pronoti ng adequate care of individuals in such institutions in the
interest of public health, safety and welfare. Such rul es,
regul ati ons and standards shall be adopted and promul gated by the
i censi ng agency and shall be recorded and indexed in a book to be
mai ntai ned by the licensing agency inits nmain office in the State
of Mssissippi, entitled "Rules, Regulations and M ni nrum St andar ds
for Institutions for the Aged or Infirm and said book shall be
open and available to all institutions for the aged or infirmand
the public generally at all reasonable tines. Upon the adoption
of such rules, regulations and standards, the licensing agency
shall mail copies thereof to all such institutions in the state
whi ch have filed with said agency their names and addresses for
this purpose, but the failure to mail the same or the failure of
the institutions to receive the same shall in now se affect the
validity thereof. Said rules, regulations and standards nay be
anmended by the licensing agency fromtinme to tine as necessary to
pronote the health, safety and welfare of persons living in said
institutions.

(2) The licensee shall keep posted in a conspicuous place on
the licensed prem ses all current rules, regulations and m ni num
standards applicable to fire protection neasures as adopted by the

Iicensing agency. The licensee shall furnish to the |icensing
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agency at | east once each six (6) nonths a certificate of approval
and inspection by state or local fire authorities. Failure to
conply with state | aws and/ or nuni ci pal ordi nances and current

rul es, regulations and m ni nrum st andards as adopted by the

I icensing agency, relative to fire prevention neasures, shall be
prima facie evidence for revocation of |icense.

(3) The State Board of Health shall pronul gate rul es and
regul ations restricting the storage, quantity and cl asses of drugs
allowed in personal care hones. Residents requiring
adm ni stration of Schedule Il Narcotics as defined in the Uniform
Control | ed Substances Law may be admtted to a personal care hone.

Schedul e drugs may only be allowed in a personal care hone if
they are adm nistered or stored utilizing proper procedures under
the direct supervision of a |licensed physician or nurse.

(4) The licensing agency shall require that all Iicensees

conduct crimnal records background checks and adult central

regi stry checks on each applicant for enploynent who provides

and/ or woul d provide direct personal care or services to any

resident of an institution for the aged or infirm The |icensing

agency shall develop reqgulations for the conduct of crin nal

records background checks by institutions for the aged or infirm

The Departnment of Public Safety shall assist in the

i npl enentation of a national crimnal history record check. I n

order to conduct the crimnal records background check, each new

enpl oyee or prospective enployee shall be fingerprinted. If no

disqualifying record is identified at the state level, the

fingerprints shall be forwarded by the Departnent of Public Safety

to the Federal Bureau of |nvestigation for a national crimnal

hi story record check.

(5) The licensing agency, the institution for the aged or

infirm and their agents, officers, enployees, attorneys and

representatives shall not be held civilly liable for any findings,

recommendati on or actions taken pursuant to this section.
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(6) The licensing agency is hereby authorized to charge a

fee which shall include the anount required by the Federal Bureau

of Investigation for the national crimnal history record check

and any necessary costs incurred by the licensing agency for the

handl i ng and adnmi nistration of the crimnal history background

checks. The Division of Medicaid shall reinburse fees for

mandatory fingerprinting and crimnal history background checks as

all owabl e costs for Medicaid-certified facilities classified

according to the enpl oynent responsibilities of the applicant.

Al fees incurred in conpliance with this section which are not

Medi cai d rei nbursable shall be borne by the institution for the

aged or infirm

SECTION 4. Section 43-47-19, M ssissippi Code of 1972, is
anended as foll ows: [ CRA]

43-47-19. (1) It shall be unlawful for any person to abuse,
negl ect or exploit any vul nerable adult.

(2) Any person who willfully commts an act or omts the
performance of any duty, which act or om ssion contributes to,

tends to contribute to or results in physical pain, injury, nental

angui sh, unreasonabl e confinenent, or deprivation of services

whi ch are necessary to maintain the nental and physical health of

a vulnerable adult, or neglect * * * of any vul nerable adult shall
be guilty of a m sdeneanor and, upon conviction thereof, shall be
puni shed by a fine not to exceed One Thousand Dol | ars ($1, 000. 00)
or by inprisonnent not to exceed one (1) year in the county jail,

or by both such fine and inprisonnment. Any accepted nedical

procedure perfornmed in the usual scope of practice shall not be a

violation of this subsection.

Any person who willfully exploits a vulnerable adult and the

value of the resources is Two Hundred Fifty Dollars ($250.00) or

|l ess shall be quilty of a m sdeneanor and, upon conviction

t hereof , shall be punished by a fine not to exceed One Thousand

Dollars ($1,000.00) or by inprisonnent not to exceed one (1) vear
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in the county jail or by both such fine and inprisonnment. Any

person who willfully exploits a vulnerable adult and the val ue of

t he resources exceeds Two Hundred Fifty Dollars ($250.00) shall be

quilty of a felony and, upon conviction thereof, shall be punished

by inprisonnent in the State Penitentiary for not nore than ten

(10) years.

(3) Any person who willfully inflicts physical pain or
injury upon a vulnerable adult shall be guilty of felonious abuse
and/ or battery of a vul nerable adult and, upon conviction thereof,
may be punished by inprisonnent in the State Penitentiary for not
nore than twenty (20) years.

(4) Nothing contained in this section shall prevent
proceedi ngs agai nst a person under any statute of this state or
muni ci pal ordi nance defining any act as a crine or ni sdeneanor.

SECTION 5. This act shall take effect and be in force from
and after July 1, 2000.
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