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SENATE BI LL NO. 2716

AN ACT TO CREATE THE "MOTOR FUEL MARKETI NG PRACTI CES ACT"; TO
PROH BI T THE SALE BY A REFI NER OF MOTOR FUEL AT A RETAIL QUTLET AT
A PRICE VH CH | S BELOW REFI NER COST, WHERE THE EFFECT |I'S TO | NJURE
COWPETI TI QN; TO PROH BI T THE SALE OF MOTOR FUEL AT A PRI CE VH CH
| S BELOW NONREFI NER COST, WHERE THE EFFECT 1S TO | NJURE
COWPETI TIQN;, TO PROH BIT THE SALE OF MOTOR FUEL BY A REFI NER AT A
RETAI L OQUTLET AT A PRI CE THAT | S BELOW THE PRI CE CHARGED BY THAT
REFI NER TO ANY WHOLESALER OR DEALER TO THE EXTENT THAT THE
WHOLESALER OR DEALER RESELLS | N THE RELEVANT GEOGRAPHI C MARKET
WHERE THE REFINER S RETAIL PRICE | S I N EFFECT; TO PROH BI T THE
SALE FOR RESALE OF MOTOR FUEL AT A PRI CE LONER THAN THE PRI CE AT
VWH CH THE SELLER SELLS MOTOR FUEL TO ANOTHER PERSON W THI N THE
SAME RELEVANT GEOGRAPHI C MARKET AS THE PURCHASER, VWHERE THE EFFECT
'S TO I NJURE COVPETI TION; TO PROH BI' T THE RECEI PT FOR RESALE OF
MOTOR FUEL AT A PRICE LOAER THAN THE PRI CE AT WHI CH THE SELLER
FROM VH CH THE MOTOR FUEL | S PURCHASED OR RECEI VED
CONTEMPORANEQUSLY SELLS MOTOR FUEL TO ANOTHER PERSON W THI N THE
SAME RELEVANT GEOGRAPHI C AREA, VWHERE THE EFFECT |'S TO | NJURE
COVPETI TI QN; TO PROHI BI T REFI NERS FROM SELLI NG MOTOR FUEL TO A
WHOLESALER AT A PRICE WVHICH I S H GHER THAN THE NET PRI CE AT VH CH
THE REFI NER CONTEMPORANEQUSLY SELLS MOTOR FUEL TO A DEALER I'N
COVPETI TI ON W TH ANY RETAI L OUTLET SUPPLI ED BY THE WHOLESALER
WHERE THE EFFECT IS TO | NDURE COWPETI TI ON; TO MAKE CERTAIN
EXCEPTI ONS TO SUCH PRCHI Bl TI ONS; TO PROH BI T CERTAI N
DI SCRI M NATORY ALLOCATI ONS OF MOTOR FUEL; TO MAKE CERTAI'N
EXCEPTI ONS TO THE PROVI SIONS OF THI S ACT; TO G VE THE ATTORNEY
GENERAL CERTAI N AUTHORI TY TO | NVESTI GATE COVPLAI NTS REGARDI NG
VI OLATIONS OF THI'S ACT AND SEEK CERTAIN CIVIL PENALTI ES AND
I NJUNCTI VE RELI EF FOR VI OLATIONS OF THI S ACT; TO G VE PERSONS
| NJURED AS A RESULT OF VIOLATIONS OF TH S ACT THE RI GHT TO BRI NG
ACTI ONS TO ENJO N SUCH VI CLATI ONS; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. This act may be cited as the "Mtor Fuel

Mar keting Practices Act."”
SECTION 2. The Legislature finds that marketing of notor

fuel is affected with the public interest and that fair and
heal t hy conpetition in the marketing of notor fuel provides

maxi mum benefits to consuners in this state. The Legislature
further finds that independent notor fuel whol esal ers and deal ers

are vital to maintaining healthy conpetition in the marketing of
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notor fuel. Certain marketing practices which inpair such
conpetition are contrary to the public interest. Under certain

ci rcunst ances, below cost selling and discrimnatory practices are
unfair trade practices and restraints which adversely affect notor
fuel conpetition, conpetitors and ultimately consuners. It is the
intent of the Legislature to encourage conpetition and pronote the
general welfare of citizens of this state by prohibiting such
unfair practices. It is further the intent of the Legislature
that this act be construed liberally to effectuate its renedi al

pur pose and wi thout regard to judicial decisions under the federal
antitrust laws pertaining to predatory pricing, injury to
conpetition or antitrust injury.

SECTION 3. As used in this act:

(a) "Affiliate" means any person whose stock is nore
than fifty percent (50% owned by, or who, regardl ess of stock
ownership, is controlled by, or who, regardl ess of stock
ownership, is under common control with, any refiner.

(b) "Conpetition" nmeans the vying for notor fuel sales
between two (2) or nore sellers in the sanme rel evant geographic
mar ket and i ncl udes any person who conpetes w th another person
for such sales in the sanme rel evant geographi c market.

(c) "Dealer" neans any person, other than a refiner or
whol esal er, who is engaged in the business of selling notor fuel
at a retail outlet.

(d) "Delivered product cost"™ neans:

(1) For arefiner, arefiner's posted term nal
price per grade; plus all federal, state and |ocal taxes and fees
applicable to notor fuel, and freight charges to the retai
outlet; and

(i1i) For a nonrefiner, the per grade invoice cost
to the nonrefiner net of any discounts shown on the invoice, which
shall not be less than the posted term nal price of the
nonrefiner's supplier; plus all federal, state and | ocal taxes and
fees applicable to notor fuel, and freight charges to the retai
outl et.

Del i vered product cost is to be determ ned separately

for each grade of notor fuel
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(e) "Direct facilities cost” neans the sum of the bona
fide anmobunt of rent which would reasonably be charged or paid in
an arnms length transaction for the use of the specific individual
retail outlet, including |and, inprovenents and the equi pnment
utilized for the sale of notor fuel; maintenance expenses; cost of
signage; utilities; property taxes; insurance; and environnental
conpliance, such as testing, detection and contai nment systens;
but not the costs of environnmental cleanup and renediation. In
determ ning a reasonable rental value for a specific retai
outlet, the conmmercially acceptable rental rate of return for
simlar comrercial properties and the prevailing rental anmounts
for conparable retail outlets in the rel evant geographi c market
shal |l be considered. Wen notor fuel and other products or
services are sold at a retail outlet, the direct facilities cost
shal |l be determ ned based on the percentage of gross dollar
recei pts for notor fuel sales to the total gross dollar receipts.

Direct facilities cost per gallon shall be determ ned by dividing
the direct facilities cost by the gallons of all grades of notor
fuel sold.

(f) "Direct |abor cost” neans the personnel costs
incurred attributable to providing notor fuel sales at a retail
outl et and includes, without Iimtation, the personnel costs
relating to the purchase, storage, inventory, and sale of notor
fuel, and environnental reporting and conpliance, but does not
i nclude the costs of environnental cleanup or renediation. Except
for unattended retail outlets where allowed by statute or |oca
ordi nances, the direct |abor cost attributable to the sale of
not or fuel shall not be | ess than the cost of one (1) enployee's
sal ary and benefits, based upon that enpl oyee's working those
hours in which the retail outlet is providing notor fuel available
to the public. Wen notor fuel is sold at the retail |evel along
wi th other products or services, the direct |abor cost

attributable to the sale of notor fuel at the retail outlet shal
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be al |l ocated based on the percentage of gross dollar receipts for
notor fuel sales to total gross dollars sales receipts. Direct
| abor cost per gallon shall be determ ned by dividing the direct
| abor costs by the total gallons of all grades of notor fuel sold.

(g) "Mtor fuel” neans any petrol eum product, including
any special fuel, which is used for the propul sion of notor
vehi cl es.

(h) "Nonrefiner" neans any person, other than a
refiner, engaged in the sale of notor fuel.

(i) "Nonrefiner cost" nmeans the nonrefiner's delivered
product cost, plus direct |abor cost and the reasonabl e rental
value of the retail outlet attributable to the sale of notor fuel
by the nonrefiner. |If notor fuel is sold with another itemat a
conbi ned price, nonrefiner notor fuel cost shall also include the
cost of the other itemand the direct |abor costs and the
reasonabl e rental value of the retail outlet attributable to the
retail sale of the itemby the nonrefiner. Nonrefiner cost is to
be determ ned separately for each grade of notor fuel

(j) "Posted termnal price" neans a refiner's posted
price at a termnal, by grade of notor fuel, to the whol esal e
class of trade within a general trade area. |If a refiner does not
have a posted terminal price in a general trade area, such
refiner's posted termnal price shall be deenmed to be no | ower
than the | owest posted term nal price of notor fuel of |ike grade
and quality of any other refiner selling to the whol esal e cl ass of
trade in the general trade area.

(k) "Refiner" means any person who stores or exchanges
notor fuel at a termnal facility and who sells or transfers notor
fuel through the |oading rack at such termnal facility, and
includes an affiliate of such refiner with respect to such
affiliate's sale of notor fuel.

(1) "Refiner cost” neans a refiner's delivered product

cost, plus direct |abor cost and direct facilities cost of the
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retail outlet attributable to the retail sale of notor fuel by the
refiner. If motor fuel is sold with another item at a conbi ned
price, refiner cost shall also include the cost of the other item
and direct |abor costs and direct facilities cost of the retail
outlet attributable to the retail sale of the itemby the refiner.

Refiner's cost is to be determ ned separately for each grade of
not or fuel

(m "Relevant geographic market" neans the geographic
area of effective conpetition, with the price surveys maintained
by conpetitors as a factor to be considered in determ ning such
geogr aphi c area.

(n) "Rent" neans the paynent of an anount by an
i ndi vidual or agency in return for the right to occupy or use the
property of another.

(o) "Retail outlet"” nmeans a facility, including |and
and i nprovenents, where notor fuel is offered for sale at retai
to the general public; to include facilities operating as a part
of or in conjunction with an establishnent selling nonnotor fuel
products only to menbers.

(p) "Sale" or "sell" nmeans any transfer, gift, sale,
offer for sale or advertisenent for sale in any manner or by any
means what soever, including any transfer of notor fuel froma
person to itself or an affiliate at another |evel of distribution,
but does not include product exchanges at the whol esal e | evel of
di stribution.

(q) "Termnal facility" means any inland, waterfront or
of f shore appurtenance on | and used for the purpose of storing,
handling or transferring notor fuel, but does not include bulk
storage facilities owed or operated by a whol esal er.

(r) "Whol esal er” neans any person, other than a refiner
or deal er, who purchases notor fuel at a termnal facility and

supplies nmotor fuel to retail outlets.

SECTION 4. (1) (a) It is unlawful for any refiner engaged
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in comerce in this state to sell any grade or quality of notor
fuel at a retail outlet at a price which, after deducting any

di scounts received at the tinme of purchase, is below refiner cost,
where the effect is to injure conpetition

(b) It is unlawful for any nonrefiner engaged in
commerce in this state to sell any grade or quality of notor fue
at a price which, after deducting any discounts received at the
time of purchase, is below nonrefiner cost, where the effect is to
i njure conpetition.

(2) (a) An isolated, inadvertent incident involving
activity prohibited pursuant to subsections (1) or (3) of this
section shall not be a violation of this act.

(b) Arefiner's sale below refiner cost or a
nonrefiner's sal e bel ow nonrefiner cost nade in good faith to neet
an equally low retail price, net of any discounts received at the
time of sale, of a conpetitor selling notor fuel of |ike grade in
t he sane rel evant geographic market, or of the same or simlar
itenms in conbination with notor fuel of |ike grade, is not a
violation of this act.

(3) Notwi thstanding any other provision of lawto the
contrary, it is unlawful for a refiner, to sell any grade of notor
fuel at a retail outlet at a price, net of any discount received
at the time of purchase, that is below the price charged by that
refiner to any whol esal er or dealer under witten contract for the
i ke grade and quality of notor fuel, to the extent that the
whol esal er or dealer resells in the rel evant geographi c market
where the refiner's retail price is in effect.

SECTION 5. (1) It is unlawful for any person engaged in

commerce in this state:

(a) To sell for resale any grade of notor fuel at a
price lower than the price at which the seller contenporaneously
sells motor fuel of like grade and quality to another person

wi thin the sane rel evant geographi c market as the purchaser; where
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the effect is to injure conpetition; or

(b) To knowingly receive for resale any grade of notor
fuel at a price lower than the price at which the seller from
whi ch the notor fuel is purchased or received contenporaneously
sells nmotor fuel of like grade and quality to anot her person and
wi thin the sane rel evant geographi c market as the purchaser; where
the effect is to injure conpetition

(2) A sale of nmotor fuel of |ike grade and quality at
different prices to persons within the sane rel evant geographic
market is not a violation of this section if the difference in
price is due to:

(a) A difference in the cost of sale or delivery
resulting fromdiffering nethods or quantities in which the grade
of nmotor fuel is sold or delivered; or

(b) A nmaterial difference in the seller's investnent in
equi pnent or inprovenents at the retail outlets.

(3) A sale made in good faith to neet an equally | ow price
of a conpetitor selling notor fuel of like grade is not a
viol ation of this section.

(4) It is unlawful for a refiner to sell any grade of notor
fuel to a whol esaler under witten contract at a price which
after adding federal, state and | ocal taxes and inspection fees,
is higher than the net price, after deducting all allowances,
rebates and di scounts, at which the refiner contenporaneously
sells motor fuel of like grade and quality to a dealer in
conpetition with any retail outlet supplied by such whol esal er,
where the effect is to injure conpetition; except to the extent
that the difference in price is attributable to a rebate, rent
subsi dy or other concession which is offered to the whol esal er on
proportionately equal or conparable terns.

(5) An isolated, inadvertent incident involving the activity
prohi bi ted pursuant to subsection (1) or (4) of this section shal

not be a violation of this act.
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SECTION 6. (1) It is unlawful for a supplier engaged in

commerce in this state to limt or allocate the quantity of notor
fuel available to a reseller purchasing under contract from such
suppl i er because such reseller was prevented by such supplier from
pur chasi ng the mninmum quantities such reseller was obligated to
purchase from such supplier in the imrediately precedi ng year,
unless the Iimtations or allocations are applied in a reasonable
and nondi scrim natory manner anong all resellers supplied by such
supplier under contract in a general trade area and the supplier's
own retail outlets.

(2) It is unlawful for a supplier tolimt or allocate the
guantity of notor fuel available to a reseller purchasing under
contract from such supplier, unless the Iimtations or allocations
are applied in a reasonabl e and nondi scri m natory manner anong al
resell ers supplied by such supplier under contract in a general
trade area and the supplier’'s own retail outlets.

SECTION 7. The provisions of this act shall not apply to the

following retail sales:

(a) A bona fide clearance or a final business
liquidation sale of existing notor fuel inventory at the retai
outl et for the purpose of discontinuing trade in such notor fuel.

(b) A sale of the existing notor fuel inventory at a
retail outlet by a fiduciary or other officer under the order or
direction of any court.

(c) Sales nmade during a grand opening to introduce a
new or renodel ed business not to exceed three (3) days, which
grand opening shall be held within sixty (60) days fromthe date
t he new or renodel ed busi ness begi ns operations.

SECTION 8. (1) Any person who knowi ngly violates this act

shall be subject to a civil penalty not to exceed Five Thousand
Dol | ars ($5, 000.00) per violation. Each day that a violation of
this act occurs shall be considered a separate violation, but no

civil penalty shall exceed One Hundred Fifty Thousand Dol | ars
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($150, 000.00). Any such person shall also be liable for
attorneys' fees and shall be subject to an action for injunctive
relief.

(2) The Attorney General shall have the authority to
i nvestigate any conplaints regarding violations of this act and
may i ssue subpoenas to require the production of docunents and
records as part of its investigation of a conplaint. [|f any
person shall refuse to conply with a subpoena issued under this
section, the Attorney CGeneral may petition a court of conpetent
jurisdiction to enforce the subpoena and assess such sanctions as
the court may direct. Refiners shall provide the Attorney Ceneral

reasonabl e access to the refiners' posted term nal price.

(3) The Attorney General may bring a civil action in any
court of conpetent jurisdiction to seek a civil penalty or
injunctive relief authorized by this section. [|f the Attorney
Ceneral prevails in a civil action, the court shall award
reasonabl e attorneys' fees as it deens appropriate. All funds
recovered by the Attorney General shall be deposited in the
General Fund.

SECTION 9. (1) Any person injured as a result of an act or

practice which violates this act may bring an action in chancery
court to prevent, restrain or enjoin such violation or threatened
violation. Such action shall be brought in the county where the
act or practice conplained of has occurred or is occurring.

(2) Upon proper application by the plaintiff, the court
shall grant prelimnary injunctive relief if the plaintiff shows:

(a) That he is a proper person to seek the relief
request ed.

(b) There exist sufficiently serious questions going to
the nerits to make such questions a fair ground for litigation;
and the court determ nes, on bal ance, the hardshi ps inposed on the
def endant and the public interest by the issuance of such

prelimnary injunctive relief will be less than the hardshi p which
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woul d be inposed on the plaintiff if such prelimnary injunctive
relief were not granted. A showing of irreparable injury or
i nadequate remedy at law is not required.

(c) The standards specified in paragraphs (a) and (b)
of this subsection shall also apply to actions for injunctive
relief brought by the Attorney General under Section 8 of this
act .

(3) In issuing a tenporary restraining order or a
prelimnary injunction, the court, in its discretion, and having
due regard for the public interest, may require or dispense with
the requirenment of a bond, with or without surety, as conditions
and circunstances may require. |If a bond is required the anount
shall not be greater than Fifty Thousand Dol | ars ($50, 000. 00).

(4) In an action brought under this section, it shall not be
necessary that the anpunt of actual danages to the plaintiff be
al | eged or proved, but where such actual damages are all eged and
proved, the plaintiff in the action, in addition to such
injunctive relief and reasonable attorneys' fees, shall be
entitled to recover fromthe defendant the actual danmages
sustained by the plaintiff. |If the court finds that the
defendant's violation was willful or part of a pattern and
practice of conduct in violation of this act, the court shal
treble the anobunt of actual danages awarded to the plaintiff. The
court shall award a reasonable attorney's fee to the prevailing
plaintiff and may award a reasonable attorney's fee to the
prevailing defendant if the court finds that the action brought
| acked a reasonable basis in |law or fact.

(5 In the event that no injunctive relief is sought or
required, any person injured by a violation of this act may
mai ntain an action in a court of general jurisdiction in the
county in which the alleged violation has occurred for actual and
trebl e damages and the other noninjunctive relief set forth in

subsection (4) of this section.
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SECTI ON 10. Any action brought by the Attorney Ceneral shal

be brought within two (2) years after the alleged violation
occurred or should reasonably have been di scovered. Any action
brought by any ot her person shall be brought within one (1) year
after the alleged violation occurred or should reasonably have
been di scovered, except that a private action brought under
Section 9 of this act for unlawful price discrimnation shall be
brought within two (2) years fromthe date the alleged violation
occurred or should reasonably have been di scover ed.

SECTION 11. This act shall take effect and be in force from
and after July 1, 2000.
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