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Burton (By Request) To: Juvenil e Justice

SENATE BI LL NO. 2218

AN ACT TO AMEND SECTI ON 43-21-105, M SSI SSI PPI CODE OF 1972,
TO PROVI DE THAT A SECOND OFFENSE OF TRUANCY ON THE PART OF A CHI LD
SHALL CONSTI TUTE A DELI NQUENT ACT; TO AMEND SECTI ON 37-13-91,
M SSI SSI PPl CODE OF 1972, I N CONFORM TY; AND FOR RELATED PURPCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 43-21-105, M ssissippi Code of 1972, is
amended as foll ows:

43-21-105. The follow ng words and phrases, for purposes of
this chapter, shall have the nmeani ngs ascribed herein unless the
context clearly otherw se requires:

(a) "Youth court” nmeans the Youth Court Division.

(b) "Judge" nmeans the judge of the Youth Court
Di vi si on.

(c) "Designee" neans any person that the judge appoints
to performa duty which this chapter requires to be done by the
judge or his designee. The judge may not appoint a person who is
involved in |aw enforcenent to be his designee.

(d) "Child" and "youth" are synonynous, and each neans
a person who has not reached his eighteenth birthday. A child who
has not reached his eighteenth birthday and is on active duty for
a branch of the arned services or is nmarried is not considered a

"child" or "youth" for the purposes of this chapter.
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(e) "Parent" neans the father or nother to whomthe
child has been born, or the father or nother by whomthe child has
been | egal | y adopt ed.

(f) "Quardian" neans a court-appoi nted guardi an of the
person of a child.

(g) "Custodian" neans any person having the present
care or custody of a child whether such person be a parent or
ot herw se.

(h) "Legal custodian" neans a court-appoi nted custodian
of the child.

(i) "Delinquent child" means a child who has reached
his tenth birthday and who has conmtted a delinquent act or,
while being required to attend an alternative school program
provi ded under Section 37-13-92, willfully and habitually absents
hi nsel f therefrom

(j) "Delinquent act" is any act, which if commtted by
an adult, is designated as a crine under state or federal |aw, or

muni ci pal or county ordi nance ot her than of fenses puni shabl e by

life inprisonnent or death. A delinquent act includes escape from

| awf ul detention, a second violation on the part of the child of

the M ssissippi School Conpul sory Attendance Law, violations of
the Uniform Controll ed Substances Law and vi ol ent behavi or.

(k) "Child in need of supervision" neans a child who
has reached his seventh birthday and is in need of treatnent or
rehabilitati on because the child:

(i) Is habitually disobedient of reasonable and
| awf ul conmmands of his parent, guardian or custodian and is
ungover nabl e; or

(ii) Wiile being required to attend school,
willfully and habitually violates the rules thereof or willfully

and habitually absents hinself therefrom or
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(iii1) Runs away from home w t hout good cause; or
(iv) Has commtted a delinquent act or acts.
(1) "Neglected child" neans a child:

(i) Wose parent, guardi an or custodi an or any
person responsi ble for his care or support, neglects or refuses,
when able so to do, to provide for himproper and necessary care
or support, or education as required by law, or nedical, surgical,
or other care necessary for his well-being; provided, however, a
parent who w t hhol ds nedical treatnment fromany child who in good
faith is under treatnent by spiritual means al one through prayer
in accordance with the tenets and practices of a recognized church
or religious denom nation by a duly accredited practitioner
t hereof shall not, for that reason al one, be considered to be
negl ect ful under any provision of this chapter; or

(ii) Who is otherwi se wi thout proper care,
cust ody, supervision or support; or

(itii) Wo, for any reason, |acks the special care
made necessary for him by reason of his nental condition, whether
said nental condition be nentally retarded or nentally ill; or

(iv) Wo, for any reason, |acks the care necessary
for his health, norals or well-being.

(m "Abused child" neans a child whose parent,
guardi an or custodi an or any person responsible for his care or
support, whether legally obligated to do so or not, has caused or
al l owed to be caused upon said child sexual abuse, sexua
expl oitation, enotional abuse, mental injury, nonaccidental
physi cal injury or other maltreatnment. Provided, however, that

physi cal discipline, including spanking, perforned on a child by a
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parent, guardian or custodian in a reasonable manner shall not be
deenmed abuse under this section.

(n) "Sexual abuse" neans obscene or pornographic
phot ographing, filmng or depiction of children for comerci al
pur poses, or the rape, nolestation, incest, prostitution or other
such forns of sexual exploitation of children under circunstances
whi ch indicate that the child s health or welfare is harmed or
t hr eat ened.

(o) "Achild in need of special care" neans a child
with any nental or physical illness that cannot be treated with
the dispositional alternatives ordinarily available to the youth
court.

(p) A "dependent child" neans any child who is not a
child in need of supervision, a delinquent child, an abused child
or a neglected child, and which child has been voluntarily placed
in the custody of the Departnent of Human Services by his parent,
guardi an or custodi an.

(q) "Custody" nmeans the physical possession of the
child by any person.

(r) "Legal custody" nmeans the legal status created by a
court order which gives the |legal custodian the responsibilities
of physical possession of the child and the duty to provide him
with food, shelter, education and reasonabl e nedical care, al
subject to residual rights and responsibilities of the parent or
guardi an of the person.

(s) "Detention" means the care of children in
physically restrictive facilities.

(t) "Shelter"™ means care of children in physically
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nonrestrictive facilities.

(u) "Records involving children" neans any of the
following fromwhich the child can be identified:

(i) Al youth court records as defined in Section
43-21-251

(ii) Al social records as defined in Section
43-21- 253,

(itii) Al law enforcenment records as defined in
Section 43-21-255;

(iv) Al agency records as defined in Section
43-21-257; and

(v) Al other docunents naintained by any
representative of the state, county, nunicipality or other public
agency insofar as they relate to the apprehensi on, custody,
adj udi cation or disposition of a child who is the subject of a
yout h court cause.

(v) "Any person responsible for care or support” neans
the person who is providing for the child at a given tinme. This
termshall include, but is not limted to, stepparents, foster
parents, relatives, nonlicensed babysitters or other simlar
persons responsible for a child and staff of residential care
facilities and group hones that are |icensed by the Departnent of
Human Servi ces.

(w) The singular includes the plural, the plural the
si ngul ar and the masculine the fem nine when consistent with the
intent of this chapter.

(x) "Qut-of-home" setting neans the tenporary

supervision or care of children by the staff of |icensed day care
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centers, the staff of public, private and state schools, the staff
of juvenile detention facilities, the staff of unlicensed
residential care facilities and group hones and the staff of, or

i ndi vi dual s representing, churches, civic or social organizations.

(y) "Durable |legal custody"” neans the |egal status
created by a court order which gives the durable | egal custodian
the responsibilities of physical possession of the child and the
duty to provide himw th care, nurture, welfare, food, shelter
education and reasonabl e nedical care. Al these duties as
enunerated are subject to the residual rights and responsibilities
of the natural parent(s) or guardian(s) of the child or children.

SECTION 2. Section 37-13-91, M ssissippi Code of 1972, is
anended as foll ows: [ CRGL]

37-13-91. (1) This section shall be referred to as the
"M ssi ssi ppi Conmpul sory School Attendance Law. "

(2) The following terns as used in this section are defined
as foll ows:

(a) "Parent" neans the father or nother to whoma child
has been born, or the father or nother by whoma child has been
| egal | y adopt ed.

(b) "Quardian" neans a guardi an of the person of a
child, other than a parent, who is legally appointed by a court of
conpetent jurisdiction.

(c) "Custodian" neans any person having the present
care or custody of a child, other than a parent or guardi an of the
chi | d.

(d) "School day" neans not less than five (5) and not

nore than eight (8) hours of actual teaching in which both

S. B. No. 2218
00\ SS03\ R528
PAGE 6



166

167

168

169

170

171

172

173

174

175

176

177

178

179

180

181

182

183

184

185

186

187

188

189

190

191

192

193

teachers and pupils are in regular attendance for schedul ed
school wor k.

(e) "School" neans any public school in this state or
any nonpublic school in this state which is in session each school
year for at |east one hundred eighty (180) school days, except
that the "nonpublic" school termshall be the nunber of days that
each school shall require for pronotion fromgrade to grade.

(f) "Compul sory-school -age child* nmeans a child who has
attained or will attain the age of six (6) years on or before
Sept enber 1 of the cal endar year and who has not attained the age
of seventeen (17) years on or before Septenber 1 of the cal endar
year.

(g) "School attendance officer" means a person enpl oyed
by the State Departnent of Education pursuant to Section 37-13-89.

(h) "Appropriate school official"™ means the
superintendent of the school district or his designee or, in the
case of a nonpublic school, the principal or the headnaster.

(i) "Nonpublic school™ means an institution for the
teachi ng of children, consisting of a physical plant, whether
owned or |eased, including a home, instructional staff nenbers and
students, and which is in session each school year. This
definition shall include, but not be limted to, private, church,
parochi al and hone instruction prograns.

(3) A parent, guardian or custodian of a
conpul sory-school -age child in this state shall cause the child to
enroll in and attend a public school or legitimte nonpublic
school for the period of tine that the child is of conpul sory

school age, except under the follow ng circunstances:

S. B. No. 2218
00\ SS03\ R528
PAGE 7



194

195

196

197

198

199

200

201

202

203

204

205

206

207

208

209

210

211

212

213

214

215

216

217

218

219

220

221

(a) Wen a conpul sory-school -age child is physically,
mentally or enotionally incapable of attending school as
determ ned by the appropriate school official based upon
sufficient nmedical docunentation.

(b) When a conpul sory-school -age child is enrolled in
and pursuing a course of special education, renedial education or
education for handi capped or physically or nentally di sadvant aged
chil dren.

(c) Wen a conpul sory-school -age child is being
educated in a legitimate honme instruction program

The parent, guardi an or custodi an of a conpul sory-school -age
child described in this subsection, or the parent, guardi an or
cust odi an of a conpul sory-school -age child attendi ng any nonpublic
school, or the appropriate school official for any or all children
attending a nonpublic school shall conplete a "certificate of
enrollment” in order to facilitate the adm nistration of this
section.

The formof the certificate of enroll nent shall be prepared
by the O fice of Conpul sory School Attendance Enforcenent of the
State Departnent of Education and shall be designed to obtain the
follow ng information only:

(i) The name, address, tel ephone nunber and date
of birth of the conpul sory-school -age chil d;

(ii) The nane, address and tel ephone nunber of the
parent, guardi an or custodi an of the conpul sory-school -age chil d;

(iii) A sinple description of the type of
education the conpul sory-school -age child is receiving and, if the

child is enrolled in a nonpublic school, the nane and address of
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t he school ; and

(iv) The signature of the parent, guardi an or
cust odi an of the conpul sory-school -age child or, for any or al
conpul sory-school -age child or children attending a nonpublic
school, the signature of the appropriate school official and the
dat e signed.

The certificate of enrollment shall be returned to the school
attendance officer where the child resides on or before Septenber
15 of each year. Any parent, guardian or custodi an found by the
school attendance officer to be in nonconpliance with this section
shall conply, after witten notice of the nonconpliance by the
school attendance officer, with this subsection within ten (10)
days after the notice or be in violation of this section.

However, in the event the child has been enrolled in a public
school within fifteen (15) cal endar days after the first day of

t he school year as required in subsection (6), the parent or
custodian nmay at a later date enroll the child in a legitinate
nonpublic school or legitinmate hone instruction program and send
the certificate of enrollment to the school attendance officer and
be in conpliance with this subsection.

For the purposes of this subsection, a legitimte nonpublic
school or legitinmate hone instruction programshall be those not
operated or instituted for the purpose of avoiding or
ci rcunventing the compul sory attendance | aw.

(4) An "unlawful absence" is an absence during a school day
by a conpul sory-school -age child, which absence is not due to a
val id excuse for tenporary nonattendance. Days m ssed from schoo

due to disciplinary suspension shall not be considered an
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"excused" absence under this section. This subsection shall not
apply to children enrolled in a nonpublic school.

Each of the following shall constitute a valid excuse for
tenporary nonattendance of a conpul sory-school -age child enrolled
in a public school, provided satisfactory evidence of the excuse
is provided to the superintendent of the school district or his
desi gnee:

(a) An absence is excused when the absence results from
t he conpul sory-school -age child' s attendance at an authorized
school activity with the prior approval of the superintendent of
the school district or his designee. These activities may include
field trips, athletic contests, student conventions, nusical
festivals and any simlar activity.

(b) An absence is excused when the absence results from
illness or injury which prevents the conpul sory-school -age child
from bei ng physically able to attend school.

(c) An absence is excused when isolation of a
conpul sory-school -age child is ordered by the county health
officer, by the State Board of Health or appropriate school
of ficial.

(d) An absence is excused when it results fromthe
death or serious illness of a nenber of the inmmediate famly of a
conmpul sory-school -age child. The imediate famly nmenbers of a
conpul sory-school -age child shall include children, spouse,
grandparents, parents, brothers and sisters, including
st epbrot hers and stepsi sters.

(e) An absence is excused when it results froma

medi cal or dental appointnment of a conpul sory-school -age child
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where an approval of the superintendent of the school district or
hi s designee is gained before the absence, except in the case of
emer gency.

(f) An absence is excused when it results fromthe
attendance of a conmpul sory-school -age child at the proceedi ngs of
a court or an admnistrative tribunal if the child is a party to
the action or under subpoena as a W tness.

(g) An absence nay be excused if the religion to which
t he conpul sory-school -age child or the child' s parents adheres,
requires or suggests the observance of a religious event. The
approval of the absence is within the discretion of the
superintendent of the school district or his designee, but
approval should be granted unless the religion s observance is of
such duration as to interfere with the education of the child.

(h) An absence nmay be excused when it is denonstrated
to the satisfaction of the superintendent of the school district
or his designee that the purpose of the absence is to take
advant age of a valid educational opportunity such as travel
i ncl udi ng vacations or other famly travel. Approval of the
absence nust be gained fromthe superintendent of the school
district or his designee before the absence, but the approval
shall not be unreasonably wi thhel d.

(i) An absence nmay be excused when it is denonstrated
to the satisfaction of the superintendent of the school district
or his designee that conditions are sufficient to warrant the
conpul sory-school -age child' s nonattendance. However, no absences
shal |l be excused by the school district superintendent or his

desi gnee when any student suspensions or expul sions circunvent the
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intent and spirit of the conpul sory attendance | aw.

(5) Any conpul sory-school -age child subject to the

provi sions of this section who is adjudicated to be a truant for a

second or subsequent offense of truancy may be committed to the

appropriate state training school. Any parent, guardian or

cust odi an of a conpul sory-school -age child subject to this section
who refuses or willfully fails to performany of the duties

i mposed upon himor her under this section or who intentionally
falsifies any information required to be contained in a
certificate of enrollnent, shall be guilty of contributing to the
negl ect of a child and, upon conviction, shall be punished in
accordance with Section 97-5-39.

Upon prosecution of a parent, guardian or custodian of a
conpul sory-school -age child for violation of this section, the
presentation of evidence by the prosecutor that shows that the
child has not been enrolled in school within eighteen (18)
cal endar days after the first day of the school year of the public
school which the child is eligible to attend, or that the child
has accumul ated twel ve (12) unlawful absences during the school
year at the public school in which the child has been enroll ed,
shall establish a prima facie case that the child' s parent,
guardi an or custodian is responsible for the absences and has
refused or willfully failed to performthe duties inposed upon him
or her under this section. However, no proceedi ngs under this
section shall be brought against a parent, guardian or custodi an
of a conmpul sory-school -age child unless the school attendance
of ficer has contacted pronptly the honme of the child and has

provided witten notice to the parent, guardi an or custodi an of
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the requirenent for the child s enrollnment or attendance.

(6) If a conpul sory-school-age child has not been enrolled
in a school within fifteen (15) cal endar days after the first day
of the school year of the school which the child is eligible to
attend or the child has accumul ated five (5) unlawful absences
during the school year of the public school in which the child is
enrol l ed, the school district superintendent shall report, within
two (2) school days or within five (5) cal endar days, whichever is
| ess, the absences to the school attendance officer. The State
Depart ment of Education shall prescribe a uniform method for
schools to utilize in reporting the unlawful absences to the
school attendance officer. The superintendent, or his designee,
al so shall report any student suspensions or student expulsions to
t he school attendance officer when they occur.

(7) Wen a school attendance officer has nade all attenpts
to secure enroll ment and/ or attendance of a conpul sory-school - age
child and is unable to effect the enroll nent and/or attendance,
the attendance officer shall file a petition with the youth court
under Section 43-21-451 or shall file a petition in a court of
conpetent jurisdiction as it pertains to parent or child. The
youth court shall expedite a hearing to nmake an appropriate
adj udi cation and a disposition to ensure conpliance with the
Compul sory School Attendance Law, and nay order the child to
enroll or reenroll in school. The superintendent of the school
district to which the child is ordered may assign, in his
di scretion, the child to the alternative school program of the
school established pursuant to Section 37-13-92.

(8) The State Board of Education shall adopt rules and
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regul ati ons for the purpose of reprimndi ng any school
superintendents who fail to tinely report unexcused absences under
the provisions of this section.

(9) Notwi thstanding any provision or inplication hereinto
the contrary, it is not the intention of this section to inpair
the primary right and the obligation of the parent or parents, or
person or persons in loco parentis to a child, to choose the
proper education and training for such child, and nothing in this
section shall ever be construed to grant, by inplication or
otherwise, to the State of M ssissippi, any of its officers,
agenci es or subdivisions any right or authority to control,
manage, supervise or make any suggestion as to the control,
managenent or supervision of any private or parochial school or
institution for the education or training of children, of any kind
what soever that is not a public school according to the | aws of
this state; and this section shall never be construed so as to
grant, by inplication or otherw se, any right or authority to any
state agency or other entity to control, manage, supervise,
provi de for or affect the operation, managenent, program
curriculum adm ssions policy or discipline of any such school or
hone instruction program

SECTION 3. This act shall take effect and be in force from

and after July 1, 2000.
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