M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Bl acknon To: Judiciary

SENATE BILL NO 2089
(As Passed the Senate)

1 AN ACT TO CODI FY SECTI ON 93-5-22, M SSI SSI PPI CODE OF 1972,

2 TO REQUI RE EQUI TABLE DI STRI BUTI ON OF ASSETS ACQUI RED OR

3 ACCUMULATED, AND DI STRI BUTI ON OF LI ABI LI TI ES | NCURRED, DURI NG THE
4 COURSE OF A MARRI AGE; TO PROVI DE EXCEPTI ONS; TO CREATE A

5 PRESUMPTI ON OF EQUAL DI STRI BUTI ON; TO PROVI DE FOR UNEQUAL

6 DI STRI BUTI ON WHEN CERTAI N RELEVANT FACTORS EXI ST; TO ENACT

7 DEFINTIONS OF MARI TAL AND NONVARI TAL ASSETS AND LI ABILITIES;, TO
8 MAKE CERTAI N PROVI SI ONS CONCERNI NG LUMP SUM ALI MONY; TO PROVI DE

9 THAT THE COURT'S ORDER OF DI STRI BUTI ON OF ASSETS SHALL HAVE THE
10 EFFECT OF A CONVEYANCE; TO PROTECT THE RI GHTS OF THI RD PARTI ES;
11 AND FOR RELATED PURPCSES.

12 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
13 SECTION 1. The follow ng provision shall be codified as

14 Section 93-5-22, M ssissippi Code of 1972:

15 93-5-22. (1) As used in this section:

16 (a) "Marital assets and liabilities" are those assets
17 and liabilities which are not nonmarital and include:

18 (1) Assets acquired and liabilities incurred

19 during the marriage, individually by either spouse or jointly by
20 them
21 (i1i) The enhancenent in value and appreciation of
22 nonmarital assets resulting either fromthe efforts of either
23 party during the marriage or fromthe contribution to or
24 expenditure thereon of marital funds or other forns of marital
25 assets, or both;
26 (tii) Interspousal gifts during the marriage; and
27 (tv) Al vested benefits, rights and funds accrued
28 during the marriage in retirenent, pension, profit-sharing,
29 annuity, deferred conpensation and insurance plans and prograns.
30 (b) "Nonnmarital assets and liabilities" include:
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(i) Assets acquired and liabilities incurred by
either party prior to the marriage, and assets acquired and
liabilities incurred in exchange for such assets and liabilities.

The comm ngling of nonmarital property with other property of any
type does not destroy the identity of the nonmarital property as
nonmarital property;

(1i) Assets acquired separately by either party by
noni nt erspousal gift, bequest, devise or descent, and assets
acquired in exchange for such assets;

(ti1) The enhancenent in val ue and appreciation of
nonmarital assets which is not brought about by the efforts of
either party during the termof the nmarriage;

(iv) Al incone derived fromnonmarital assets
during the marriage, except to the extent that the income was
treated, used or relied upon by the parties as a marital asset;

(v) Any real property held by the parties in joint
t enancy, co-tenancy or tenancy by the entirety acquired prior to
the marri age shall be presunmed to be a nonmarital asset; and

(vi) Assets and liabilities excluded frommarital
assets and liabilities by witten agreenent of the parties, and
assets acquired and liabilities incurred in exchange for such
assets and liabilities.

(2) In a proceeding for divorce fromthe bonds of matrinony,
in addition to all other renedies available to a court to do
equity between the parties, the court shall set apart to each
spouse that spouse's nonmarital assets and liabilities, and in
distributing the marital assets and liabilities between the
parties, the court shall begin with the presunption that the
di stribution should be equal, unless there is a justification for
an unequal distribution based on all relevant factors, including:

(a) The contribution to the marriage by each spouse,
i ncluding contributions to the care and education of the children

and services as honenmker;
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(b) The econom c circunmstances of the parties;

(c) The duration of the marriage;

(d) Any interruption of personal careers or educational
opportunities of either party;

(e) The contribution of one (1) spouse to the personal
career or educational opportunity of the other spouse;

(f) The desirability of retaining any asset, including
an interest in a business, corporation, or professional practice,
intact and free fromany claimor interference by the other party;

(g) The contribution of each spouse to the acquisition,
enhancenent, and production of inconme or the inprovenent of, or
the incurring of liabilities to, both the marital assets and the
nonmarital assets of the parties;

(h) The desirability of retaining the marital hone as a
resi dence for any dependent child of the marriage, or any other
party, when it would be equitable to do so, it is in the best
interest of the child or that party, and it is financially
feasible for the parties to maintain the residence until the child
is emanci pated or until exclusive possession is otherw se
term nated by a court of conpetent jurisdiction. In making this
determ nation, the court shall first determine if it would be in
the best interest of the dependent child to remain in the marital
home; and, if not, whether other equities would be served by
gi ving any other party exclusive use and possession of the marital
hone;

(1) The intentional dissipation, waste, depletion or
destruction of marital assets after the filing of the conplaint or
within two (2) years prior to the filing of the conplaint;

(j) The tax consequences of the property division upon
the respective awards to be nade to each spouse;

(k) The relative fault, if any, of the parties;

(1) Any other factors necessary to do equity and

justice between the parti es.
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(3) If the court awards any cash paynent for the purpose of
equitable distribution of marital assets, to be paid in full or in
install ments, the full amount ordered shall vest when the judgnent
is awarded and the award shall not term nate upon remarriage or
death of either party, unless otherwi se agreed to by the parties,
but shall be treated as a debt owed fromthe obligor or the
obligor's estate to the obligee or the obligee's estate, unless
ot herwi se agreed to by the parti es.

(4) In any contested divorce action wherein a stipulation
and agreenment has not been entered and filed, any distribution of
marital assets or marital liabilities shall be supported by
factual findings in the judgnent or order. The judgnent or order
relating to the distribution of all marital assets and narital
l[iabilities, whether equal or unequal, shall include specific
witten findings of fact as to the foll ow ng:

(a) Cear identification of nonmarital assets and
ownership interests

(b) Identification of marital assets, including the
i ndi vi dual valuation of significant assets, and designation of
whi ch spouse shall be entitled to each asset;

(c) Identification of the marital liabilities and
desi gnation of which spouse shall be responsible for each
liability;

(d) Any other findings necessary to advise the parties
or the reviewing court of the trial court's rationale for the
distribution of marital assets and allocation of liabilities.

(5) A spouse to whoma liability has been assigned by order
of the court shall be responsible for naking all paynents on a
timely basis. Upon failure to do so, the other spouse may nake
the required paynments if legally obligated to do so or to protect
property awarded to the other spouse which secures the obligation.
Any paynments so nmade may be recovered fromthe defaulting spouse

with interest at the legal rate plus reasonable attorney's fees or
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may be set off against paynents, other than child support, due the
defaul ti ng spouse.

(6) (a) The order distributing assets shall have the effect
of a duly executed instrunent of conveyance, transfer, rel ease or
acqui sition which is recorded in the county where the land is
| ocated when the final order, or a certified copy of the final
order, is properly recorded in the official Iand records of the
county in which the Iand is | ocated.

(b) If an appeal has been taken fromthe final order of
the trial court, a certified copy of the appellate court's nmandate
affirmng the transaction shall be attached to the order of the
trial court at the tine of recording. Wth respect to personal
property, the final order of the trial court shall be effective as
a bill of sale and, in the case of a titled notor vehicle, as an
assignment of title by the regi stered owner of the vehicle.

(c) For all purposes of this section, the final order
of the trial court shall not affect title to property, real or
personal, until the tine for all appeals has expired or, if an
appeal is taken, the appellate court has issued its nmandate
affirmng the transfer of title.

(7) Filing of a joint tax return shall not be used to
determ ne nonmarital assets or liabilities as marital assets or
liabilities.

(8) The cut-off date for determ ning assets and liabilities
to be identified or classified as marital assets and liabilities
is the earliest of the follow ng dates: the date of the filing of
a conplaint for divorce fromthe bonds of matrinony, the date of
final separation of the parties, or the date that the judge
determnes is just and equitable under the circunmstances. The
date for determ ning value of assets and the anmount of liabilities
identified or classified as marital is the date or dates as the
judge determines is just and equitable under the circunstances.

Different assets may be valued as of different dates, as, in the
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judge' s discretion, the circunstances require.

(9) Al assets acquired and liabilities incurred by either
spouse subsequent to the date of the marriage and not specifically
established as nonmarital assets or liabilities are presuned to be
marital assets and liabilities. Such presunption is overcone by a
showi ng that the assets and liabilities are nonnmarital assets and
liabilities. The presunption is only for evidentiary purposes in
t he divorce proceedi ng and does not vest title. Title to disputed
assets, as between spouses, shall vest only by the order of a
court. This section does not require the joinder of spouses in
t he conveyance, transfer, encunbrance or hypothecation of a
spouse' s individual property, affect the | aws of descent and
distribution, affect the |aws concerning child support nor
establish conmunity property in this state.

(10) The court may provide for equitable distribution of the
marital assets and liabilities without regard to alinony for
either party. After the determ nation of an equitable
distribution of the marital assets and liabilities, the court
shal | consi der whet her any alinmony shall be ordered.

(11) To do equity between the parties, the court shall take
into account any evidence as to the taxation consequences of its
order and may, in lieu of or to supplenent, facilitate or
effectuate the equitable division of marital assets and
liabilities, order a nonetary paynent in a lunp sumor in
install nents paid over a fixed period of tine.

(12) Wth respect to real property, the provisions of this
section shall not affect the rights and interests of bona fide
pur chasers and encunbrancers for value w thout notice, and the
filing of the conplaint for divorce in the county where the | and
is located shall constitute constructive notice. Neither shal
the provisions of this section affect the rights of persons who
are not parties to the divorce proceeding pursuant to contracts,

prom ssory notes, security agreenents, nortgages and deeds of
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trust or other undertakings made in good faith and w thout intent

to inpair the rights of either spouse under this section.

SECTION 2. This act shal

and after its passage.
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