M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By:

OCO~NOUIARWNE

El | i ngt on To: Conservation and
WAt er Resour ces;
Judiciary A

HOUSE BI LL NO. 1484

AN ACT TO AMEND SECTI ON 49-2-2, M SSI SSI PPl CODE OF 1972, TO
REVI SE THE DEFI NI TI ON OF ENVI RONMENTAL SELF- EVALUATI ON REPORT TO
| NCLUDE I N THAT DEFI NI TI ON ANY DOCUMENTS PREPARED BY AN OMNER OR
OPERATOR OF A FACILITY AS A RESULT OF A SELF- EVALUATI ON, TO AMEND
SECTI ON 49-2-71, M SSISSI PPI CODE OF 1972, TO EXPAND THE
EVI DENTI ARY PRI VI LEGE GRANTED TO ENVI RONMVENTAL SELF- EVALUATI ON
REPORTS; TO EXPAND THE TYPES OF PROCEEDI NGS I N WH CH SUCH REPORTS
ARE PRI VI LEGED AND NOT ADM SSI BLE FROM CI VIL, CRI M NAL OR
ADM NI STRATI VE PROCEEDI NGS TO ANY PROCEEDI NG WHATSOEVER VWHERE A
GOVERNMVENTAL OR PRI VATE ENTITY |'S SEEKI NG THE ASSESSMENT OF A
ClVIL OR ADM NI STRATI VE PENALTY; TO PROVI DE THAT SUCH REPORTS ARE
NOT SUBJECT TO COMPELLED PRODUCTI ON THROUGH LEGAL RULES OF
DI SCOVERY OR BY SUBPCENA; TO ALLOW THE PRI VI LEGE TO APPLY TO
CERTAI' N | NFORVATI ON REQUI RED OR DEVELOPED PURSUANT TO
ENVI RONVENTAL LAWS OR REGULATI ONS; TO REQUI RE THE PERSON ASSERTI NG
THE PRI VI LEGE TO PROVE THE APPLI CABI LI TY OF THE PRI VI LEGE; TO
EXPRESSLY STATE THAT THE ENVI RONMENTAL SELF- EVALUATI ON REPORT
PRI VI LEGE DOES NOT APPLY TO CRI M NAL PROCEEDI NGS; TO AMEND
SECTI ONS 17-17-29, 49-17-43 AND 49-17-427, M SSI SSI PPl CODE OF
1972, TO REVI SE THE CONDI TI ONS PLACED ON THE REDUCTI ON OF
PENALTI ES VWHEN NONCOVPLI ANCE | S DI SCOVERED AND REPORTED AS THE
RESULT OF A VOLUNTARY SELF- EVALUATI ON; AND FOR RELATED PURPGCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 49-2-2, Mssissippi Code of 1972, is
anended as foll ows: [ M51]

49-2-2. For purposes of this chapter, the follow ng words
and phrases shall have the neani ngs ascribed herein, unless the
cont ext ot herw se requires:

(a) "Departnent” neans the M ssissippi Departnent of
Environnental Quality.

(b) "Comm ssion"” neans the M ssissippi Conm ssion on
Environnental Quality.

(c) "Ofice" neans an adm ni strative subdivision of the
depart nment.

(d) "Executive director” means the chief officer of the

depart nment.
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(e) "Environmental self-evaluation report” means any

docunent or set of docunents prepared as a result of a voluntary

sel f-eval uati on, and | abel ed "ENVI RONVENTAL SELF- EVALUATI ON REPORT

PRI VI LEGED DOCUMENT, " that nmay include any audit, report, finding,

comuni cation, or opinion or any draft of an audit, report,
finding, comuni cation or opinion, prepared solely as a part of or
in connection with a voluntary self-assessnent that is done in
good faith, which report is kept and maintained solely within the
confines of the evaluated party.
(f) "Voluntary self-evaluation” neans a self-initiated
i nternal assessnment, audit, or review, not otherw se expressly
required by environnmental law, of a facility or an activity at a
facility, or managenent systens related to a facility or an
activity. A voluntary self-evaluation shall be designed to
identify and prevent nonconpliance with environnental |aws, and
i mprove conpliance with environnental laws. In addition, a
vol untary sel f-eval uati on nust be conducted by an owner or
operator of a facility or an enpl oyee of the owner or operator or
by a private contractor engaged by the owner or operator.
(g) "Environmental |aw' neans any federal, state or

| ocal statute, rule or regulation, or any order, award, agreenent,
rel ease, permt, license, standard or notice fromor issued by a
federal, state or |ocal court, agency or governnental authority in
pur suance t hereof.

SECTION 2. Section 49-2-71, M ssissippi Code of 1972, is
anended as foll ows: [ M52]

49-2-71. (1) An environnmental self-evaluation report, as
defined in Section 49-2-2, is privileged and is not adm ssible or

subject to conpelled production through |legal rules of discovery

or by subpoena in any * * * proceedi ng where a governnental or

private entity is seeking the assessnent of a civil or

adm ni strative penalty, unl ess:

(a) The person for whomthe environnental
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sel f-eval uation report was prepared, irrespective of whether the
sel f-eval uation report was conducted and/or prepared by a private
contractor hired by the person, expressly waives the provisions of
this section;
(b) The court of record, or hearing officer, who shal

be neutral and i ndependent, after in camera review, determ nes
t hat :

(1) The environnental self-evaluation report shows
evi dence that the person for which the environnental
sel f-eval uation report was prepared is not or was not in
conpliance with an environnmental |aw, and

(ii) The person did not initiate appropriate
efforts to achieve conpliance with the environnmental |aw or
conpl ete any necessary permt application pronptly after the
nonconpl i ance with the environnental |aw was di scovered and, as a
result, the person did not or will not achieve conpliance with the
environnmental |aw or conplete the necessary permt application
within a reasonabl e anount of tine.

(ti1) For the purposes of paragraphs (b)(i) and
(b)(ii) only, if the evidence shows nonconpliance by a person with
nore than one (1) environnental |aw, the person may denonstrate
that appropriate efforts to achi eve conpliance were or are being
taken by instituting a conprehensive programthat establishes a
phased schedul e of actions to be taken to bring the person into
conpliance with all of such environnental |aws.

(c) The court of record or hearing officer, who shal

be neutral and independent, after an in canera review, determ nes
that the privilege is being asserted for a fraudul ent purpose or
that the environmental self-evaluation report was prepared to
avoi d disclosure of information in an investigative,
adm ni strative, or judicial proceeding that was underway, or for
whi ch the person had been provided witten notification that an

investigation into a specific violation had been initiated; or
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(d) The court of record or hearing officer, who shal
be neutral and i ndependent, determ nes that even if subject to the
privilege, it is found that a condition exists that denonstrates
an actual or inmnent, and substantial hazard or endangernent to
the public health and safety or the environnent.

(2) The self-evaluation privilege created by this section

does not apply to:

(a) Docunents * * * required to be devel oped,
mai nt ai ned or reported pursuant to any environmental |aw or any
ot her law or regul ation; or

(b) Docunments * * * required to be nmade avail able or
furnished to a regul atory agency pursuant to any environnmental |aw
or any other law or regulation; or

(c) Docunents reflecting information in the possession

of a regul atory agency obtai ned through observation, sanpling,
nmonitoring or otherwi se and which is subject to public disclosure
pursuant to the M ssissippi Public Records Act of 1983; or

(d) Docunents reflecting information obtained through

any source i ndependent of the environnental self-evaluation
report; or

(e) Docunents existing prior to the commencenent of and
i ndependent of the voluntary self-evaluation with the exception of
evi dence establishing a request for conpliance assistance to the
appropri ate government agency or authority.

(3) (a) Upon a showing by any party, based upon independent
know edge, that probable cause exists to believe that an exception
to the self-evaluation privilege under subsection (1) of this
section is applicable to an environnental self-evaluation report
or that the privilege does not apply to the environnental
sel f-eval uation report pursuant to the provisions of subsection
(2) of this section, then a court of record or hearing officer,
who shall be neutral and independent, may allow such party limted

access to the environnental self-evaluation report for the
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pur poses of an in canera review only. The court of record or the
hearing officer may grant limted access to all or part of the
envi ronnment al self-evaluation report under * * * this subsection
(3) upon those conditions as may be necessary to protect the
confidentiality of the environnental self-evaluation report, in

case the court or hearing officer ultimately deternines that the

docunent is privil eged. If the court or hearing officer

ultimately determ nes that the docunent is privileged, a noving

party who obtains access to an environnental self-evaluation
report under this subsection (3) may not divul ge any information
fromthe report except as specifically allowed by the court or
heari ng officer.

(b) If any party divulges all or any part of the
informati on contained in an environnental self-evaluation report
in violation of the provisions of paragraph (a) of this subsection
(3) or if any other person know ngly divul ges or dissem nates al
or any part of the information contained in an environnental
self-evaluation report that was provided to such person in
viol ation of the provisions of paragraph (a) of this subsection
(3), such party or other person is liable for any danages caused
by the divul gence or dissem nation of the information that are
incurred by the person for which the environnental self-evaluation
report was prepared. The court or hearing officer also may issue
such contenpt orders and sanctions against the offending party or
such party's |egal counsel as may be necessary to ensure
conpl i ance.

(4) Nothing in this section limts, waives or abrogates the
scope or nature of any statutory or conmon |aw privil ege.
(5) A person asserting a voluntary self-evaluation privilege

has the burden of proving the applicability of the privilege. A

party seeking disclosure of an environnental self-eval uation
report has the burden of proving that such privilege does not

exi st under this section.
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(6) Al environnental self-evaluation reports that are
protected by the self-evaluation privilege created by this section
shall be privileged and exenpt fromthe provisions of the
M ssi ssi ppi Public Records Act in accordance with Section
25-61-11, M ssissippi Code of 1972.

(7) The privilege created by this section does not apply to

crimnal investigations or proceedi ngs. |f an environnental

sel f-evaluation report is obtained, reviewed or used in a crimnal

proceeding, the privilege created by this section applicable to

admi ni strative or civil proceedings is not waived or elininated.

SECTION 3. Section 17-17-29, M ssissippi Code of 1972, is
anended as foll ows: [ M53]

17-17-29. (1) Any person found by the conm ssion violating
any of the provisions of Sections 17-17-1 through 17-17-47, or any
rule or regulation or witten order of the comm ssion in pursuance
thereof, or any condition or limtation of a permt, shall be
subject to a civil penalty of not nore than Twenty-five Thousand
Dol | ars ($25, 000.00) for each violation, such penalty to be
assessed and |l evied by the conm ssion after a hearing. Appeals
fromthe inposition of the civil penalty nay be taken to the
chancery court in the sanme nanner as appeals fromorders of the
comm ssion. |If the appellant desires to stay the execution of a
civil penalty assessed by the conmm ssion, he shall give bond with
sufficient resident sureties of one or nore guaranty or surety
conpani es aut horized to do business in this state, payable to the
State of M ssissippi, in an anount equal to double the anount of
any civil penalty assessed by the conm ssion, as to which the stay
of execution is desired, conditioned, if the judgnent shall be
affirmed, to pay all costs of the assessnent entered agai nst the
appel lant. Each day upon which such violation occurs shall be
deened a separate and additional violation.

(2) Inlieu of, or in addition to, the penalty provided in

subsection (1) of this section, the conm ssion shall have the
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power to institute and maintain in the name of the state any and
all proceedi ngs necessary or appropriate to enforce the provisions
of Sections 17-17-1 through 17-17-47, rules and regulations in
force pursuant thereto, and orders and permts made and issued
under those sections, in the appropriate circuit, chancery, county
or justice court of the county in which venue may lie. The

commi ssi on may obtain mandatory or prohibitory injunctive relief,
either tenmporary or pernmanent, and in cases of imm nent and
substantial hazard as set forth in Section 17-17-27, subsection
(4), it shall not be necessary in such cases that the state plead
or prove (a) that irreparable danage would result if the
injunction did not issue; (b) that there is no adequate renedy at
law, or (c) that a witten conplaint or conm ssion order has first
been issued for the alleged violation.

(3) Any person who violates any of the provisions of, or
fails to performany duty inposed by, Sections 17-17-1 through
17-17-47, or any rule or regulation issued hereunder, or who
vi ol ates any order or determ nation of the comm ssion pronul gated
pursuant to such sections, and causes the death of wildlife shal
be liable, in addition to the penalties provided in subsection (1)
and/or (2) of this section, to pay to the state an additi onal
anount equal to the sum of noney reasonably necessary to replenish
such wildlife as determ ned by the commi ssion after consultation
with the M ssissippi Commission on Wldlife, Fisheries and ParKks.
Such amount nmay be recovered by the conm ssion on behal f of the
state in a civil action brought in the appropriate county or
circuit court of the county in which venue may |ie.

(4) Any person creating, or responsible for creating,

t hrough m sadventure, happenstance, or otherw se, an inmediate
necessity for renedial or clean-up action involving solid waste
shall be liable for the cost of such renedial or clean-up action
and the comm ssion may recover the cost of sane by a civil action

brought in the circuit court of the county in which venue may |ie.
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This penalty may be recovered in lieu of or in addition to the
penal ties provided in subsection (1), (2) and/or (3) of this
secti on.

In the event of the necessity for inmrediate renedial or
cl ean-up action, the conm ssion may contract for same and advance
funds fromthe Pollution Enmergency Fund to pay the costs thereof,
such advancenents to be repaid to the Pollution Energency Fund
upon recovery by the comm ssion as provi ded herein.

(5) Any person who knowi ngly violates any provision of this
chapter or violates any order issued by the comm ssion under the
authority of this chapter shall, upon conviction, be guilty of a
m sdeneanor and shall be subject to a fine of not nore than
Twenty-five Thousand Dol | ars ($25, 000.00) for each day of
violation or to inprisonnent not to exceed one (1) year, or both.
Each day's violation shall constitute a separate offense.

(6) Al fines, penalties and other suns recovered or
coll ected by the comm ssion for and in behalf of the state under
this section shall be deposited in the Pollution Enmergency Fund
established by Sections 49-17-61 through 49-17-70, and the
commi ssion is authorized to receive and accept, fromany and al
avai | abl e sources what soever, additional funds to be deposited in
such fund and expended for the purpose of renedial, clean-up or
abat enent actions involving the introduction of solid waste upon
or into the land, air or waters of this state in violation of
Sections 17-17-1 through 17-17-47, any rule or regulation or
witten order of the comm ssion in pursuance thereof, or any
condition or limtation of a permt.

(7) In determning the anmount of any penalty under this
chapter, the comm ssion shall consider at a mninmum

(a) The willfulness of the violation;
(b) Any danage to air, water, |and or other natural
resources of the state or their uses;

(c) Costs of restoration and abat enent;
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(d) Economic benefit as a result of nonconpliance;

(e) The seriousness of the violation, including any
harmto the environnment and any hazard to the health, safety and
wel fare of the public;

(f) Past performance history; and

(g) Wether the nonconpliance was di scovered and
reported as the result of a voluntary self-evaluation. [If a
person di scovers as a result of a voluntary self-eval uation
information related to nonconpliance with an environnental |aw and
voluntarily discloses that information to the departnent,
conmmi ssi on or any enpl oyee thereof, the comm ssion shall, to the
greatest extent possible, reduce a penalty, if any, determ ned by
t he comm ssion, except for econom c benefit as a result of
nonconpliance, to a de mnims amount if all of the following are
true:

(i) The disclosure is made pronptly after
know edge of the information disclosed is obtained by the person;
(ii) The person making the disclosure initiates
the appropriate corrective actions and pursues those corrective

actions with due diligence conpletes the corrective actions, and

takes all reasonabl e and prudent action necessary to prevent

recurrence of the nonconpli ance;

(ti1) The person naking the disclosure cooperates
with the comm ssion and the department regarding investigation of
the issues identified in the disclosure;

(iv) The person is not otherw se required by an
environmental |aw to make the disclosure to the conmm ssion or the
depart nment;

(v) The information was not obtained through any
source i ndependent of the voluntary self-evaluation or by the
department through observation, sanpling or nonitoring; * * *

(vi) The nonconpliance did not result in actual or

imm nent, and substantial hazard or endangernent threatening the
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public health, safety or welfare or the environnent and did not

result in the necessary expenditure of environnental abatenent or

restoration costs for abatenent or restoration outside the

confines of the nonconplying facility by any party:;

(vii) The nonconpliance (or closely rel ated

nonconpl i ance) has not occurred previously within the past three

(3) vears at the sane facility, or is not part of a pattern of

federal, state or local violations by the facility's owner,

operator or parent organi zation (if any), which have occurred

within the past five (5) vears:; and

(viii) Terns used in this paragraph (g) shall have

t he neani ngs ascribed in Section 49-2-2.

(8) Any provision of this section and chapter regarding
liability for the costs of clean-up, renoval, remnediation or
abat enent of any pollution, hazardous waste or solid waste shall
be limted as provided in Section 49-17-42 and rul es adopted
t her et o.

SECTION 4. Section 49-17-43, M ssissippi Code of 1972, is
anended as foll ows: [ M34]

49-17-43. (a) Any person found by the conmm ssion violating
any of the provisions of Sections 49-17-1 through 49-17-43, or any
rule or regulation or witten order of the comm ssion in pursuance
thereof or any condition or limtation of a permt, except a
permt required under the Solid Wastes Disposal Law of 1974
(Sections 17-17-1 through 17-17-47), shall be subject to a civil
penalty of not nore than Twenty-five Thousand Dol |l ars
($25, 000. 00), for each violation, such penalty to be assessed and
| evied by the conmi ssion after a hearing as provi ded herei nabove.

Appeals fromthe inposition of the civil penalty may be taken to
the chancery court in the sane manner as appeals from orders of
the comm ssion. |If the appellant desires to stay the execution of
a civil penalty assessed by the conm ssion, he shall give bond

with sufficient resident sureties of one or nore guaranty or
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surety conpani es authorized to do business in this state, payable
to the State of M ssissippi, in an anmobunt equal to double the
anount of any civil penalty assessed by the commi ssion, as to

whi ch the stay of execution is desired, conditioned, if the
judgment shall be affirmed, to pay all costs of the assessnent
entered agai nst the appellant. Each day upon which a violation
occurs shall be deened a separate and additional violation.

Any person violating any provision of the Solid Wastes
Di sposal Law of 1974 (Sections 17-17-1 through 17-17-47), any rule
or regul ation nade pursuant to that |aw, or any order issued by
t he comm ssion under the authority of that |aw shall be subject to
the penalties provided in Section 17-17-29.

(b) Inlieu of, or in addition to, the penalty provided in
subsection (a) of this section, the conm ssion shall have power to
institute and maintain in the name of the state any and al
proceedi ngs necessary or appropriate to enforce the provisions of
Sections 49-17-1 through 49-17-43, rules and regulations in force
pursuant thereto, and orders and permts made and issued under
t hose sections, in the appropriate circuit, chancery, county or
justice court of the county in which venue may lie. The
commi ssi on may obtain mandatory or prohibitory injunctive relief,
either tenporary or pernmanent, and in cases of actual or inmnent,
and substantial hazard or endangernent as set forth in Section
49-17-27, it shall not be necessary in such cases that the state
pl ead or prove: (i) that irreparable damage would result if the
injunction did not issue; (ii) that there is no adequate renedy at
law, or (iii) that a witten conplaint or conm ssion order has
first been issued for the alleged violation.

(c) Any person who violates any of the provisions of, or
fails to performany duty inposed by, Sections 49-17-1 through
49-17-43 or any rule or regulation issued hereunder, or who
vi ol ates any order or determ nation of the comm ssion pronul gated

pursuant to such sections, and causes the death of fish or other

H B. No. 1484
00\ HRO3\ R1781
PAGE 11



367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399

wildlife shall be liable, in addition to the penalties provided in
subsection (a) and/or (b) of this section, to pay to the state an
addi ti onal anount equal to the sum of nobney reasonably necessary
to restock such waters or replenish such wildlife as determ ned by
the comm ssion after consultation with the M ssissippi Comm ssion
on Wldlife, Fisheries and Parks. Such anount nay be recovered by
t he comm ssion on behalf of the state in a civil action brought in
the appropriate county or circuit court of the county in which
venue nmay |ie.

(d) Any person who owns or operates facilities which,

t hrough m sadventure, happenstance or otherw se, cause pollution
necessitating i medi ate renmedi al or clean-up action shall be
liable for the cost of such renedial or clean-up action and the
conmmi ssion may recover the cost of same by a civil action brought
inthe circuit court of the county in which venue may lie. This
penalty may be recovered in lieu of or in addition to the

penal ties provided in subsection (a), (b) and/or (c) of this
secti on.

In the event of the necessity for inmrediate renedial or
cl ean-up action, the conm ssion may contract for same and advance
funds fromthe Pollution Enmergency Fund to pay the costs thereof,
such advancenents to be repaid to the Pollution Energency Fund
upon recovery by the comm ssion as provi ded above.

(e) It is unlawful for any person to: (1) discharge
pollutants in violation of Section 49-17-29 or in violation of any
condition or limtation included in a permt issued under Section
49-17-29 or (2) introduce pollutants into publicly owned treatnent
works in violation of pretreatnment standards or in violation of
toxi c effluent standards; and, upon conviction thereof, such
person shall be punished by a fine of not |ess than Two Thousand
Five Hundred Dol | ars ($2,500.00) nor nore than Twenty-five
Thousand Dol | ars ($25, 000. 00) per day of violation.

(f) Al fines, penalties and other suns recovered or
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400 collected by the conm ssion for and in behalf of the state under
401 this section shall be deposited in the Pollution Energency Fund
402 established under this chapter, and the commi ssion is authorized
403 to receive and accept, fromany funds and all avail abl e sources
404 what soever, additional funds to be deposited in such fund and
405 expended for the purpose of renedial, clean-up or abatenent

406 actions involving pollution of the land, air or waters of the
407 state in violation of Sections 49-17-1 through 49-17-43, any rule
408 or regulation or witten order of the conmmi ssion in pursuance
409 thereof, or any condition or limtation of a permt.

410 (g) In determning the anmount of any penalty under this
411 chapter, the conmm ssion shall consider at a m ni num

412 (1) The willfulness of the violation;

413 (ii) Any damage to air, water, |land or other natural

414 resources of the state or their uses;

415 (iii) Costs of restoration and abatenent;
416 (iv) Economc benefit as a result of nonconpliance;
417 (v) The seriousness of the violation, including any

418 harmto the environnent and any hazard to the health, safety and

419 welfare of the public;

420 (vi) Past performance history; and
421 (vii) Wether the nonconpliance was di scovered and
422 reported as the result of a voluntary self-evaluation. |If a

423 person discovers as a result of a voluntary sel f-eval uation

424 information related to nonconpliance with an environnental |aw and
425 voluntarily discloses that infornmation to the departnent,

426 comm ssion or any enpl oyee thereof, the comm ssion shall, to the
427 greatest extent possible, reduce a penalty, if any, determ ned by
428 the conm ssion, except for econom c benefit as a result of

429 nonconpliance, to a de mnims anount if all of the follow ng are
430 true:

431 1. The disclosure is nade pronptly after know edge

432 of the information disclosed is obtained by the person;
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2. The person nmaking the disclosure initiates the
appropriate corrective actions and pursues those corrective

actions with due diligence, conpletes the corrective actions, and

takes all reasonabl e and prudent action necessary to prevent

recurrence of the nonconpli ance;

3. The person naking the disclosure cooperates
with the comm ssion and the departnent regarding investigation of
the issues identified in the disclosure;

4. The person is not otherw se required by an
environmental |aw to make the disclosure to the conmm ssion or the
depart nment;

5. The information was not obtained through any
source i ndependent of the voluntary self-evaluation or by the
department through observation, sanpling or nonitoring; * * *

6. The nonconpliance did not result in actual or

imm nent, and substantial hazard or endangernent threatening the

public health, safety or welfare or the environnment, and did not

result in the necessary expenditure of environnental abatenent or

restoration costs for abatenent or restoration outside the

confines of the nonconplying facility by any party;

(7) The nonconpliance (or closely rel ated

nonconmpl i ance) has not occurred previously within the past three

(3) vears at the sane facility, or is not part of a pattern of

federal, state or local violations by the facility's owner,

operator or parent organization (if any), which have occurred

within the past five (5) vears:; and

(8) Terns used in this subparagraph (vii) shal

have the neani ngs ascribed in Section 49-2-2.

(h) Any provisions of this section and chapter regarding
l[tability for the costs of clean-up, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shal
be limted as provided in Section 49-17-42 and rul es adopted

t her et o.
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SECTION 5. Section 49-17-427, M ssissippi Code of 1972, is
anended as foll ows: [ M55]

49-17-427. (1) \Wenever the conm ssion or an enpl oyee
t hereof has reason to believe that a violation of any provision of
this chapter, or of any order of the comm ssion, or of any
regul ati on pronul gated pursuant to this chapter has occurred, the
comm ssion shall initiate proceedings in the sane manner as
provided in Sections 49-17-31 through 49-17-41, M ssissippi Code
of 1972.

(2) Any person found by the conm ssion violating any of the
provi sions of Sections 49-17-401 through 49-17-433, or any rule or
regulation or witten order of the comm ssion shall be subject to
a civil penalty of not nore than Twenty-five Thousand Dol | ars
($25, 000. 00) for each violation per day, such penalty to be
assessed and | evied by the conm ssion as provided in Sections
49-17-1 through 49-17-43, M ssissippi Code of 1972.

(3) In determning the anmount of any penalty under this
chapter, the comm ssion shall consider at a mninum

(a) The willfulness of the violation;

(b) Any danage to air, water, |and or other natural
resources of the state or their uses;

(c) Costs of restoration or abatenent;

(d) Economic benefit as a result of nonconpliance;

(e) The seriousness of the violation, including any
harmto the environnment and any hazard to the health, safety and
wel fare of the public;

(f) Past performance history; and

(g) Wether the nonconpliance was di scovered and
reported as the result of a voluntary self-evaluation. [If a
person di scovers as a result of a voluntary self-eval uation
information related to nonconpliance with an environnental |aw and
voluntarily discloses that information to the departnent,

conmmi ssi on or any enpl oyee thereof, the comm ssion shall, to the
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greatest extent possible, reduce a penalty, if any, determ ned by
t he comm ssion, except for econom c benefit as a result of
nonconpliance, to a de mnims amount if all of the following are
true:
(i) The disclosure is made pronptly after
know edge of the information disclosed is obtained by the person;
(ii) The person making the disclosure initiates

the appropriate corrective actions and pursues those corrective

actions with due diligence, conpletes the corrective actions, and

takes all reasonabl e and prudent action necessary to prevent

recurrence of the nonconpli ance;

(ti1) The person nmaking the disclosure cooperates
with the comm ssion and the departmnent regarding investigation of
the issues identified in the disclosure;

(iv) The person is not otherw se required by an
environmental |aw to make the disclosure to the conmm ssion or the
depart nment;

(v) The information was not obtained through any
source i ndependent of the voluntary self-evaluation or by the
department through observation, sanpling or nonitoring; * * *

(vi) The nonconpliance did not result in actual or

imm nent, and substantial hazard or endangernent threatening the

public health, safety or welfare or the environnment and did not

result in the necessary expenditure of environnental abatenent or

restoration costs for abatenent or restoration outside the

confines of the nonconplying facility by any party;

(vii) The nonconpliance (or closely rel ated

nonconpl i ance) has not occurred previously within the past three

(3) vears at the sane facility, or is not part of a pattern of

federal, state or local violation by the facility's owner,

operator or parent organization (if any), which have occurred

within the past five (5) vears; and

(viii) Terns used in this paragraph (g) shall have
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t he neani ngs ascribed in Section 49-2-2.

(4) Any provisions of this section and chapter regarding
liability for the costs of clean-up, renoval, renediation or
abat enent of any pollution, hazardous waste or solid waste shall
be limted as provided in Section 49-17-42 and rul es adopted
t her et o.

SECTION 6. This act shall take effect and be in force from

and after its passage.
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