M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Conpretta, Sinpson To: Judiciary A

HOUSE BI LL NO. 1217

1 AN ACT TO AMEND SECTI ONS 25-4-103 AND 25-4-105, M SSI SSI PPI
2 CODE OF 1972, TO CLARIFY EXCEPTI ONS RELATI VE TO THE PROHI Bl TI ONS
3 | MPOSED UPON PUBLI C SERVANTS; TO REVI SE CERTAI N DEFI NI TI ONS; TO
4 PROVI DE AN EXCEPTI ON FOR M NI STERI AL ACTS; AND FOR RELATED

5 PURPGCSES.

6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
7 SECTION 1. It is the intent of this act to clarify the

8 prohibitions created by Section 25-4-105 by recognizing that the
9 performance of mnisterial acts by a public servant does not fal
10 wthin the scope of the prohibitions of Section 25-4-105,

11 M ssissippi Code of 1972, or Section 109 of the M ssissipp

12 Constitution of 1890. It is also the intent of this |egislation
13 to recognize that there is no violation of the prohibitions of

14 Section 25-4-105, M ssissippi Code of 1972, and of Section 109 of
15 the Mssissippi Constitution of 1890, when any pecuniary benefit
16 to the public servant is mnimal, speculative or renote.

17 SECTION 2. Section 25-4-103, M ssissippi Code of 1972, is
18 anended as follows:[LHL]

19 25-4-103. The following definitions apply in this article
20 unless the context otherw se requires:
21 (a) "Authority" means any conponent unit of a
22 governnental entity.
23 (b) "Benefit" means any gain or advantage which is not
24 mnimal, speculative or renote to the beneficiary, including any
25 gain or advantage to a third person pursuant to the desire or
26 consent of the beneficiary.
27 (c) "Business" neans any corporation, partnership, sole
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proprietorship, firm enterprise, franchise, association,
or gani zati on, hol di ng conpany, self-enployed individual, joint
stock conpany, receivership, trust or other legal entity or
undert aki ng organi zed for econom c gain, a nonprofit corporation
or other such entity, association or organization receiving public
f unds.

(d) "Business with which he is associated"” nmeans any
busi ness of which a public servant or his relative is an officer,
director, owner, partner, enployee or is a holder of nore than ten

percent (10% of the fair market value or over which such public

servant _or his relatives exercise control and fromwhich he or his

relative derives nore than Seventy-five Thousand Doll ars

($75,000.00) in annual inconme * * * This incone figure shal

i ncrease January 1 of each cal endar year beginning in the vear

2001 by an anpbunt equal to the average year-to-vyear increases, |if

any, in the United States Departnent of Labor Consuner Price |ndex

for the Sout heastern United States statistical area.

Passi ve ownership of less than ten percent (109 of the stock

in a publicly traded corporation so |long as such ownershi p does

not constitute control is expressly exenpted.

(e) "Conpensation" neans noney or thing of val ue
recei ved, or to be received, fromany person for services
render ed.

(f) "Contract" neans:

(1) Any agreenent to which the governnent is a
party; or

(1i) Any agreenent on behalf of the governnent
whi ch invol ves the paynent of public funds.

(g) "CGovernnent" neans the state and all politica
entities thereof, both collectively and separately, including, but
not limted to:

(i) Counties;
(i) Minicipalities;
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(tit) Al school districts;

(iv) Al courts; and

(v) Any departnent, agency, board, comm ssion,
institution, instrunentality, or legislative or admnistrative
body of the state, counties or nunicipalities created by statute,
ordi nance or executive order including all units that expend
public funds.

(h) "CGovernnmental entity" neans the state, a county, a
muni ci pality or any other separate political subdivision
authorized by law to exercise a part of the sovereign power of the
st at e.

(1) "lIncome" neans noney or thing of value received, or
to be received, fromany source derived, including, but not
limted to, any salary, wage, advance, paynent, dividend,
interest, rent, forgiveness of debt, fee, royalty, conm ssion or
any conbi nation thereof.

(j) "Intellectual property"” neans any fornula, pattern,
conpi | ation, program device, nethod, technique or process created
primarily as a result of the research effort of an enpl oyee or
enpl oyees of an institution of higher learning of the State of
M ssi ssi ppi .

(k) "Material financial interest"” means a personal and
pecuni ary interest, direct or indirect, accruing to a public
servant or spouse, either individually or in conbination with each
other. Notw thstanding the foregoing, the follow ng shall not be
deened to be a material financial interest with respect to a
busi ness with which a public servant may be associ at ed:

(i) Omership of any interest of |less than ten
percent (10% in a business where the aggregate annual net incone

to the public servant therefromis |less than Seventy-five Thousand

Dol lars ($75,000.00). This incone figqure shall increase January 1

of each cal endar year beginning in the year 2001 by an anount

equal to the average year-to-year increase, if any, in the United
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States Departnment of Labor Consuner Price Index for the

Sout heastern United States statistical area;

(ii) Owership of any interest of |ess than two
percent (2% in a business where the aggregate annual net incone

to the public servant therefromis |less than One Hundred Fifty

Thousand Dol lars ($150,000.00). This incone fiqure shall increase

January 1 of each cal endar year beginning in the year 2001 by an

anmount equal to the average vear-to-year increase, if any, in the

United States Departnent of Labor Consunmer Price Index for the

Sout heastern United States statistical area;

(tii) The income as an enployee of a relative if
neither the public servant or relative is an officer, director or
partner in the business and any ownership interest would not be
deened material pursuant to subparagraph (i) or (ii) herein; or

(iv) The incone of the spouse of a public servant
when such spouse is a contractor, subcontractor or vendor with the
governmental entity that enploys the public servant and the public
servant exercises no control, direct or indirect, over the
contract between the spouse and such governnental entity.

(1) "Pecuniary benefit" neans benefit in the form of
noney, property, comercial interests or anything else the prinmary
significance of which is econom c gain. Expenses associated with
soci al occasions afforded public servants shall not be deened a
pecuni ary benefit.

(m "Person" neans any individual, firm business,
corporation, association, partnership, union or other |egal
entity, and where appropriate a governnental entity.

(n) "Property" neans all real or personal property.

(o) "Public funds" neans noney bel onging to the
gover nnent .

(p) "Public servant” neans:

(i) Any elected or appointed official of the

gover nnent ;

H B. No. 1217
00\ HRO3\ R1639
PAGE 4



127 (ii) Any officer, director, conm ssioner,

128 supervisor, chief, head, agent or enpl oyee of the governnment or
129 any agency thereof, or of any public entity created by or under
130 the laws of the state of M ssissippi or created by an agency or
131 governmental entity thereof, any of which is funded by public
132 funds or which expends, authorizes or recommends the use of public
133 funds; or

134 (ti1) Any individual who receives a salary, per
135 diemor expenses paid in whole or in part out of funds authorized
136 to be expended by the governnent.

137 (q) "Relative" neans the spouse, child or parent.

138 (r) "Securities" neans stocks, bonds, notes,

139 convertible debentures, warrants, evidences of debts or property
140 or other such docunents.

141 SECTI ON 3. Section 25-4-105, M ssissippi Code of 1972, is
142 anended as foll ows: [ LH2]

143 25-4-105. (1) No public servant shall use his official

144 position to obtain pecuniary benefit for hinself other than that
145 conpensation provided for by law, or to obtain pecuniary benefit
146 for any relative or any business with which he is associ at ed.

147 (2) No public servant shall be interested, directly or

148 indirectly, during the termfor which he shall have been chosen,
149 or within one (1) year after the expiration of such term in any
150 contract with the state, or any district, county, city or town
151 thereof, authorized by any |aw passed or order made by any board
152 of which he may be or nay have been a nenber.

153 (3) No public servant shall:

154 (a) Be a contractor, subcontractor or vendor with the
155 governnmental entity of which he is a nenber, officer, enployee or
156 agent, other than in his contract of enploynment, or have a

157 material financial interest in any business which is a contractor,
158 subcontractor or vendor with the governnmental entity of which he

159 is a nenber, officer, enployee or agent.
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(b) Be a purchaser, direct or indirect, at any sale
made by himin his official capacity or by the governnental entity
of which he is an officer or enployee, except in respect of the
sal e of goods or services when provided as public utilities or
offered to the general public on a uniformprice schedul e.

(c) Be a purchaser, direct or indirect, of any claim
certificate, warrant or other security issued by or to be paid out
of the treasury of the governmental entity of which he is an
of fi cer or enpl oyee.

(d) Performany service for any conpensation during his
termof office or enploynment by which he attenpts to influence a
deci sion of the authority of the governnmental entity of which he
is a menber.

(e) Performany service for any conpensation for any
person or business after termnation of his office or enpl oynent
inrelation to any case, decision, proceeding or application with
respect to which he was directly concerned or in which he
personal |y participated during the period of his service or
enpl oynent .

(4) Notwi thstanding the provisions of subsection (3) of this
section, a public servant or his relative:

(a) WMy be an officer or stockhol der of banks or
savi ngs and | oan associ ations or other such financial institutions
bi ddi ng for bonds, notes or other evidences of debt or for the
privilege of keeping as depositories the public funds of a
governmental entity thereof or the editor or enployee of any
newspaper in which legal notices are required to be published in
respect to the publication of said | egal notices.

(b) My be a contractor or vendor with any authority of
t he governnental entity other than the authority of the
governmental entity of which he is a nenber, officer, enployee or
agent or have a material financial interest in a business which is

a contractor or vendor with any authority of the governnental
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193 entity other than the authority of the governnental entity of

194 which he is a nenber, officer, enployee or agent where such

195 contract is let to the | owest and best bidder after conpetitive
196 bidding and three (3) or nore legitimate bids are received or

197 where the goods, services or property involved are reasonably

198 available fromtwo (2) or fewer comercial sources, provided such
199 transactions conply with the public purchases | aws.

200 (c) WMy be a subcontractor with any authority of the
201 governnmental entity other than the authority of the governnenta
202 entity of which he is a nenber, officer, enployee or agent or have
203 a material financial interest in a business which is a

204 subcontractor with any authority of the governnmental entity other
205 than the authority of the governnental entity of which he is a
206 nenber, officer, enployee or agent where the primary contract is
207 let to the | owest and best bidder after conpetitive bidding or
208 where such goods or services involved are reasonably avail abl e
209 fromtwo (2) or fewer comercial sources, provided such

210 transactions conply with the public purchases | aws.

211 (d) My be a contractor, subcontractor or vendor with
212 any authority of the governnental entity of which he is a nenber,
213 officer, enployee or agent or have a material financial interest
214 in a business which is a contractor, subcontractor or vendor with
215 any authority of the governnental entity of which he is a nenber,
216 officer, enployee or agent: (i) where such goods or services

217 involved are reasonably available fromtwo (2) or fewer conmerci al
218 sources, provided such transactions conply with the public

219 purchases laws; or (ii) where the contractual relationship

220 involves the further research, devel opnent, testing, pronotion or
221 merchandising of an intellectual property created by the public
222 servant.

223 (e) My purchase securities issued by the governnental
224 entity of which he is an officer or enployee if such securities

225 are offered to the general public and are purchased at the sane
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price as such securities are offered to the general public.

(f) My have an interest less than a material financial
interest in a business which is a contractor, subcontractor or
vendor with any governnental entity.

(g) My contract with the M ssissippi Veteran's Hone
Pur chase Board, M ssissippi Housing Finance Corporation, or any
ot her state | oan program for the purpose of securing a |oan;
however, public servants shall not receive favored treatnent.

(h) May be enpl oyed by or receive conpensation from an
authority of the governnental entity other than the authority of
t he governnental entity of which the public servant is an officer
or enpl oyee.

(1) If a nmenber of the Legislature or other public
servant enpl oyed on less than a full-tinme basis, nay represent a
person or organi zation for conpensation before an authority of the
governnmental entity other than an authority of the governnenta
entity of which he is an officer or enployee.

(j) |If a constable, may be enployed and receive
conpensation as a deputy sheriff of the county for which he serves
as const abl e.

(5) No person may intentionally use or disclose information
gained in the course of or by reason of his official position or
enpl oynment as a public servant in any way that could result in
pecuni ary benefit for hinself, any relative, or any other person,
if the information has not been comrunicated to the public or is
not public informtion.

(6) Notw thstanding any provisions of this section to the

contrary, the performance by a public servant of an act that is

mnisterial in nature shall not be a violation of this section.

(7) Any contract nade in violation of this section may be
decl ared void by the governing body of the contracting or selling
authority of the governnental subdivision or a court of conpetent

jurisdiction and the contractor or subcontractor shall retain or
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receive only the reasonable value, with no increment for profit or
commi ssion, of the property or the services furnished prior to the
date of receiving notice that the contract has been voi ded.

(8) Any person violating the provisions of this section
shal | be puni shed as provided for in Sections 25-4-109 and
25-4-111.

SECTION 4. The Attorney General of the State of M ssissipp
shall submt this act, imedi ately upon approval by the Governor,
or upon approval by the Legislature subsequent to a veto, to the
Attorney Ceneral of the United States or to the United States
District Court for the District of Colunmbia in accordance with the
provi sions of the Voting Rights Act of 1965, as anended and
ext ended.

SECTION 5. This act shall take effect and be in force from
and after the date it is effectuated under Section 5 of the Voting

Ri ghts Act of 1965, as anended and extended.
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