M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000
By: Wittington To: Judiciary A

HOUSE BI LL NO. 1168

1 AN ACT TO AMEND SECTI ONS 93-5-1 AND 93-5-2, M SSI SSI PPl CODE
2 OF 1972, TO REQUI RE COUNSELI NG FOR THE M NOR CHI LDREN OF PARENTS
3 WHO ARE SEEKI NG A DI VORCE AND FOR THE PARENTS BEFORE A DECREE OF
4 DI VORCE CAN BE GRANTED;, AND FOR RELATED PURPOCSES.
5 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. Section 93-5-1, M ssissippi Code of 1972, is
7 anmended as foll ows:
8 93-5-1. Divorces fromthe bonds of nmatrinony rmay be decreed
9 tothe injured party for any one or nore of the follow ng twelve
10 (12) causes, Viz:
11 First. Natural inpotency.
12 Second. Adultery, unless it should appear that it was
13 commtted by collusion of the parties for the purpose of procuring
14 a divorce, or unless the parties cohabited after a know edge by
15 conplainant of the adultery.
16 Third. Being sentenced to any penitentiary, and not pardoned
17 before being sent there.
18 Fourth. WIful, continued and obstinate desertion for the
19 space of one (1) year.
20 Fifth. Habitual drunkenness.
21 Si xth. Habitual and excessive use of opium norphine or
22 other |ike drug.
23 Seventh. Habitual cruel and i nhuman treatnent.
24 Eighth. Insanity or idiocy at the time of marriage, if the
25 party conplaining did not know of such infirmty.
26 Ninth. Marriage to sone other person at the time of the
27 pretended marri age between the parties.
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Tenth. Pregnancy of the wife by another person at the tine
of the marriage, if the husband did not know of such pregnancy.

El eventh. Either party nay have a divorce if they be rel ated
to each other within the degrees of kindred between whom marri age
is prohibited by |aw.

Twel fth. Incurable insanity. But no divorce shall be
granted upon this ground unless the insane party shall have been
under regular treatnment for insanity and causes thereof, confined
in an institution for the insane for a period of at |east three
years i mredi ately precedi ng the commencenent of the action.

Provi ded, however, that transfer of an insane party to his or her
home for treatnent or a trial visit on prescription or
recommendati on of a |icensed physician, which treatnent or trial
visit proves unsuccessful after a bona fide effort by the
conplaining party to effect a cure, upon the reconfinenent of the
insane party in an institution for the insane, shall be regular
treatment for insanity and causes thereof, and the period of tine
so consuned in seeking to effect a cure, or while on a trial visit
home, shall be added to the period of actual confinenment in an
institution for the insane in conputing the required period of
three (3) years confinenent i medi ately precedi ng the conmencenent
of the action. No divorce shall be granted because of insanity
until after a thorough exam nation of such insane person by two
(2) physicians who are recogni zed authorities on nental diseases.
One (1) such physician shall be either the superintendent of the
state hospital or the veterans hospital for the insane in which
the patient is confined, or a nenber of the nmedical staff of such
hospital who has had the patient in charge. Before incurable
insanity can be successfully proven as a ground for divorce, it
shal | be necessary that both such physicians nake affidavit that
such patient is a nmentally disturbed person at the tinme of the
exam nation and both affidavits shall be nmade a part of the

per manent record of the divorce proceedi ngs and shall create the
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prima facie presunption of incurable insanity, such as would
justify a divorce based thereon. Service of process shall be nmade
on the superintendent of the hospital in which the defendant is a
patient. In event the patient is in a hospital outside the state,
process shall be served by publication, as in other cases of
service by publication, together with the sending of a copy by
registered mail to the superintendent of said hospital. In
addition thereto, process shall be served upon the next bl ood
relative and guardian, if any. 1In event there is no |egal
guardi an, the court shall appoint a guardian ad litemto represent
the interest of the insane person. Such relative or guardi an and
superintendent of the institution shall be entitled to appear and
be heard upon any and all issues. The status of the parties as to
t he support and mai ntenance of the insane person shall not be
altered in any way by the granting of the divorce.

However, in the discretion of the chancery court, and in such
cases as the court may deemit necessary and proper, before any
such decree is granted on the ground of incurable insanity, the
conpl ai nant, when ordered by the court, shall enter into bond, to
be approved by the court, in such an anount as the court may think
just and proper, conditioned for the care and keepi ng of such
i nsane person during the remainder of his or her natural |ife,
unl ess such insane person has a sufficient estate in his or her
own right for such purpose.

Bef ore any decree of divorce is granted to a husband and wi fe

who have any ninor children, the court shall require that the

husband and wife and the children undergo counseling as often as

the court determ nes necessary regarding the effect that the

di vorce will have on such children and how the parents can help

the children cope with the divorce. The counselor shall be

approved by the court. The counselor shall provide witten

verification to the court that the requirenents of this paragraph

have been net. The court shall order one (1) or both parents to
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pay the costs of such counseling.

SECTION 2. Section 93-5-2, Mssissippi Code of 1972, is
amended as foll ows:

93-5-2. (1) Divorce fromthe bonds of matrinony may be
granted on the ground of irreconcil able differences, but only upon
the joint conplaint of the husband and wife or a conplaint where
t he def endant has been personally served with process or where the
def endant has entered an appearance by witten waiver of process.

(2) |If the parties provide by witten agreenent for the
cust ody and mai nt enance of any children of that marriage and for
the settlenent of any property rights between the parties and the
court finds that such provisions are adequate and sufficient, the
agreenent may be incorporated in the judgnment, and such judgnent
may be nodified as other judgnents for divorce.

(3) If the parties are unable to agree upon adequate and
sufficient provisions for the custody and mai ntenance of any
children of that marriage or any property rights between them
they may consent to a divorce on the ground of irreconcil able
di fferences and permt the court to decide the issues upon which
t hey cannot agree. Such consent nust be in witing, signed by
both parties personally, nust state that the parties voluntarily
consent to permt the court to decide such issues, which shall be
specifically set forth in such consent, and that the parties
understand that the decision of the court shall be a binding and
| awful judgnent. Such consent nmay not be withdrawn by a party
wi t hout | eave of the court after the court has commenced any
proceedi ng, including the hearing of any notion or other matter
pertaining thereto. The failure or refusal of either party to
agree as to adequate and sufficient provisions for the custody and
mai nt enance of any children of that marriage or any property
rights between the parties, or any portion of such issues, or the
failure or refusal of any party to consent to permt the court to

deci de such issues, shall not be used as evidence, or in any
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manner, agai nst such party. No divorce shall be granted pursuant
to this subsection until all matters invol ving custody and
mai nt enance of any child of that marriage and property rights
bet ween the parties raised by the pleadi ngs have been either
adj udi cated by the court or agreed upon by the parties and found
to be adequate and sufficient by the court and included in the
j udgnment of divorce. Appeals fromany orders and judgnents
rendered pursuant to this subsection may be had as in other cases
in chancery court only insofar as such orders and judgnents relate
to issues that the parties consented to have deci ded by the court.

(4) Conplaints for divorce on the ground of irreconcilable
di fferences nust have been on file for sixty (60) days before
bei ng heard. Except as otherw se provided in subsection (3) of
this section, a joint conplaint of husband and wife or a conpl aint
where t he defendant has been personally served with process or
where the defendant has entered an appearance by witten waiver of
process, for divorce solely on the ground of irreconcilable
di fferences, shall be taken as proved and a final judgnent entered
thereon, as in other cases and w thout proof or testinony in
terntinme or vacation, the provisions of Section 93-5-17 to the
contrary notw t hstandi ng.

(5) Except as otherw se provided in subsection (3) of this
section, no divorce shall be granted on the ground of
irreconcil able differences where there has been a contest or
deni al ; provided, however, that a divorce nmay be granted on the
grounds of irreconcilable differences where there has been a
contest or denial, if the contest or denial has been w thdrawn or
cancel led by the party filing same by | eave and order of the
court.

(6) Irreconcilable differences may be asserted as a sole
ground for divorce or as an alternate ground for divorce with any
ot her cause for divorce set out in Section 93-5-1.

(7) Before granting a decree of divorce to a husband and
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wi fe who have any minor children, the court shall require

counseling for the husband and wife and the children as provided

in Section 93-5-1.

SECTION 3. This act shal
and after July 1, 2000.
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