M SSI SSI PPl LEQ SLATURE REGULAR SESSI ON 2000

By: For by To: Judiciary A

HOUSE BI LL NO. 631

1 AN ACT TO LIM T PUN Tl VE DAMAGE AWARDS | N FI NANCI AL | NJURY
2 ACTIONS; TO PROVI DE EXCEPTI ONS TO SUCH LI M TATI ONS; TO AMEND

3 SECTION 11-1-65, M SSISSIPPI CODE OF 1972, TO CONFORM TO THE

4 PROVISIONS OF TH'S ACT; AND FOR RELATED PURPOSES.

5 BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
6 SECTION 1. As used in this act, the term™"financial injury

7 action"” refers to any civil action in which:

8 (a) There is no claimfor conpensation nade on account
9 of personal injury;

10 (b) There is no claimfor conpensation on account of

11 personal injury which is submtted to the trier of fact; or

12 (c) The trier of fact determnes that there is no
13 liability for conpensation on account of any personal injury.
14 SECTION 2. In any financial injury action:

15 (a) No award of punitive damages shall exceed the

16 greater of two (2) tine the anmobunt of total conpensatory damages
17 awarded to the plaintiff in the action or Two Hundred Fifty

18 Thousand Dol | ars ($250, 000. 00).

19 (b) Evidence of a defendant's financial condition or

20 net worth shall not be admi ssible in the portion of the proceeding
21 relating to the award of punitive danmages.

22 (c) If the trier of fact determines that punitive
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damages are to be awarded, the judge shall determ ne the anount of
the punitive danages award.

(d) Except as otherw se provided in paragraph (e) of
this section, punitive damages shall not be awarded against a
def endant for any activity which is subject to regulation by any
agency of the United States or the State of Mssissippi, if the
regul ated activity was in conpliance with applicable regul ations
of the United States and this state.

(e) The prohibition agai nst awardi ng punitive danages
in the circunstances described in paragraph (d) of this section
shall not apply when the plaintiff proves by clear and convincing
evi dence that the defendant:

(i) Knowingly and in violation of applicable state
or federal agency regulations withheld or m srepresented
information required to be submtted to the agency, which
information was material and relevant to the harmin question; or

(ii) Made an illegal paynent to an official of the
federal or state agency for the purpose of securing approval of
the activity.

SECTION 3. Section 11-1-65, M ssissippi Code of 1972, is
amended as foll ows:

11-1-65. (1) In any action in which punitive damges are
sought :

(a) Punitive danages nay not be awarded if the clai mant
does not prove by clear and convincing evidence that the defendant
agai nst whom punitive danmages are sought acted with actual mali ce,
gross negligence which evidences a willful, wanton or reckl ess
di sregard for the safety of others, or commtted actual fraud.

(b) In any action in which the clai mant seeks an award
of punitive danages, the trier of fact shall first determ ne

whet her conpensatory damages are to be awarded and in what anount,

H B. No. 631
00\ HR40\ R767
PAGE 2



54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

bef ore addressing any issues related to punitive danages.

(c) If, but only if, an award of conpensatory danages
has been nade against a party, the court shall pronptly comrence
an evidentiary hearing before the sane trier of fact to determ ne
whet her punitive damages may be consi dered.

(d) The court shall determ ne whether the issue of
punitive damages nmay be subnmitted to the trier of fact; and, if
so, the trier of fact shall determ ne whether to award punitive
damages and in what anount.

(e) In all cases involving an award of punitive
damages, the fact finder, in determ ning the amount of punitive
damages, shall consider, to the extent relevant, the follow ng:

t he defendant's financial condition and net worth; the nature and
reprehensibility of the defendant's w ongdoi ng, for exanple, the
i npact of the defendant's conduct on the plaintiff, or the

rel ati onship of the defendant to the plaintiff; the defendant's
awar eness of the ampunt of harm bei ng caused and t he defendant's
notivation in causing such harm the duration of the defendant's
m sconduct and whet her the defendant attenpted to conceal such

m sconduct; and any other circunstances shown by the evidence that
bear on determ ning a proper anount of punitive damages. The
trier of fact shall be instructed that the primry purpose of
punitive danmages is to punish the wongdoer and deter simlar

m sconduct in the future by the defendant and others while the
pur pose of conpensatory damages is to nake the plaintiff whole.

(f) (i) Before entering judgnment for an award of
punitive damages the trial court shall ascertain that the award is

reasonable in its amount and rationally related to the purpose to
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82 punish what occurred giving rise to the award and to deter its

83 repetition by the defendant and ot hers.

84 (ii) In determ ning whether the award is

85 excessive, the court shall take into consideration the follow ng
86 factors:

87 1. Wether there is a reasonable relationship
88 between the punitive damage award and the harmlikely to result

89 fromthe defendant's conduct as well as the harmthat actually

90 occurred,

91 2. The degree of reprehensibility of the

92 defendant's conduct, the duration of that conduct, the defendant's
93 awareness, any conceal nent, and the exi stence and frequency of

94 simlar past conduct;

95 3. The financial condition and net worth of
96 the defendant; and

97 4. In mtigation, the inposition of crimnal
98 sanctions on the defendant for its conduct and the existence of

99 other civil awards agai nst the defendant for the sane conduct.

100 (g) The seller of a product other than the manufacturer
101 shall not be liable for punitive danages unl ess the seller

102 exercised substantial control over that aspect of the design,

103 testing, manufacture, packaging or |abeling of the product that
104 caused the harmfor which recovery of damages is sought; the

105 seller altered or nodified the product, and the alteration or

106 nodification was a substantial factor in causing the harmfor

107 which recovery of danmages is sought; the seller had actual

108 know edge of the defective condition of the product at the tinme he

109 supplied sane; or the seller made an express factual
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representation about the aspect of the product which caused the
harm for which recovery of damages is sought.
(2) The provisions of Section 11-1-65 shall not apply to:
(a) Contracts;
(b) Libel and sl ander; or
(c) Causes of action for persons and property arising
out of asbestos.

(3) Punitive damages for a financial injury action shall be

governed by Sections 1 and 2 of House Bill No. ., 2000

Requl ar Sessi on.

SECTION 4. This act shall take effect and be in force from

and after July 1, 2000.
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