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Wat son To: Judiciary A

HOUSE BI LL NO. 510

AN ACT TO CREATE THE UNI FORM FRAUDULENT TRANSFER ACT; TO
DEFI NE CERTAI N TERM5; TO PROVI DE FOR | NSOLVENCY UNDER THI S ACT; TO
SPECI FY VALUE UNDER THI S ACT; TO PROVI DE FOR FRAUDULENT TRANSFERS
AS TO PRESENT AND FUTURE CREDI TORS; TO SPECI FY WHEN A TRANSFER | S
MADE OR OBLI GATION | S | NCURRED;, TO PROVI DE REMEDI ES OF CREDI TORS
TO PROVI DE FOR DEFENSES, LI ABILITY AND PROTECTI ON OF TRANSFEREES;
TO PROVI DE FOR THE EXTI NGUI SHVENT OF A CAUSE OF ACTI QN;, TO AMEND
SECTI ONS 11-5-75, 15-3-3 AND 15-3-5, M SSI SSI PPI CODE OF 1972, IN
CONFORM TY TO THE PROVI SIONS OF THI' S ACT; AND FOR RELATED
PURPGOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. The followi ng words and phrases shall have the

meani ngs ascri bed herein, unless the context clearly indicates
ot herw se:
(a) "Affiliate" neans:

(i) A person who directly or indirectly owns,
controls, or holds with power to vote, twenty percent (20% or
nore of the outstanding voting securities of the debtor, other
than a person who holds the securities,

1. As a fiduciary or agent wthout sole
di scretionary power to vote the securities; or

2. Solely to secure a debt, if the person has
not exercised the power to vote;

(ii) A corporation twenty percent (20% or nore of

whose out standi ng voting securities are directly or indirectly
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owned, controlled, or held with power to vote, by the debtor or a
person who directly or indirectly owns, controls, or holds with
power to vote, twenty percent (20% or nore of the outstanding
voting securities of the debtor, other than a person who hol ds the
securities,

1. As a fiduciary or agent w thout sole power
to vote the securities; or

2. Solely to secure a debt, if the person has
not in fact exercised the power to vote;

(iii) A person whose business is operated by the
debtor under a |ease or other agreenent, or a person substantially
all of whose assets are controlled by the debtor; or

(iv) A person who operates the debtor's business
under a | ease or other agreenment or controls substantially all of
t he debtor's assets.

(b) "Asset" means property of a debtor, but the term
does not i nclude:

(i) Property to the extent it is encunbered by a
valid lien;

(ii) Property to the extent it is generally exenpt
under nonbankruptcy |aw, or

(iii) An interest in property held in tenancy by
the entireties to the extent it is not subject to process by a
creditor holding a claimagainst only one tenant.

(c) "daim means a right to paynment, whether or not
the right is reduced to judgnent, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, |egal,
equi tabl e, secured, or unsecured.

(d) "Creditor" neans a person who has a claim

(e) "Debt" neans liability on a claim

(f) "Debtor" neans a person who is liable on a claim
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(g) "lInsider" includes:
(i) If the debtor is an individual,
1. Avrelative of the debtor or of a general
partner of the debtor;
2. A partnership in which the debtor is a
general partner;
3. A general partner in a partnership
descri bed in clause 2; or
4. A corporation of which the debtor is a
director, officer, or person in control;
(ii) If the debtor is a corporation,
1. A director of the debtor;
2. An officer of the debtor;
3. A person in control of the debtor;
4. A partnership in which the debtor is a
general partner;
5. A general partner in a partnership
described in clause 4; or
6. A relative of a general partner, director,
of ficer, or person in control of the debtor;
(itii) If the debtor is a partnership,
1. A general partner in the debtor;
2. Arelative of a general partner in, or a

general partner of, or a person in control of the debtor;

3. Another partnership in which the debtor is

a general partner;
4. A general partner in a partnership

descri bed in clause 3; or
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5. A person in control of the debtor;
(iv) An affiliate, or an insider of an affiliate
as if the affiliate were the debtor; and
(v) A managi ng agent of the debtor.

(h) "Lien" nmeans a charge against or an interest in
property to secure paynent of a debt or performance of an
obligation, and includes a security interest created by agreenent,
a judicial lien obtained by |egal or equitable process or
proceedi ngs, a common-law lien, or a statutory lien.

(i) "Person" neans an individual, partnership,
corporation, association, organization, governnment or governnent al
subdi vi si on or agency, business trust, estate, trust, or any other
| egal or conmercial entity.

(j) "Property" neans anything that may be the subject
of owner shi p.

(k) "Relative" neans an individual related by
consanguinity within the third degree as determ ned by the common
| aw, a spouse, or an individual related to a spouse within the
third degree as so determ ned, and includes an individual in an
adoptive relationship within the third degree.

(1) "Transfer" neans every node, direct or indirect,
absol ute or conditional, voluntary or involuntary, of disposing of
or parting with an asset or an interest in an asset, and includes
paynent of noney, release, |ease, and creation of a lien or other
encunbr ance.

(m "Valid lien" neans a lien that is effective agai nst
the holder of a judicial |ien subsequently obtained by |egal or

equi tabl e process or proceedi ngs.
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SECTION 2. (1) A debtor is insolvent if the sumof the

debtor's debts is greater than all of the debtor's assets, at a
fair valuation

(2) A debtor who generally is not paying his or her debts as
t hey becone due is presuned to be insolvent.

(3) A partnership is insolvent under subsection (1) if the
sum of the partnership's debts is greater than the aggregate, at a
fair valuation, of all of the partnership' s assets, and the sum of
t he excess of the value of each general partner's nonpartnership
assets over the partner's nonpartnership debts.

(4) Assets under this section do not include property that
has been transferred, concealed, or renmoved with intent to hinder,
del ay, or defraud creditors or that has been transferred in a
manner nmaki ng the transfer voi dable under this act.

(5) Debts under this section do not include an obligation to
the extent it is secured by a valid lien on property of the debtor
not included as an asset.

SECTION 3. (1) Value is given for a transfer or an

obligation if, in exchange for the transfer or obligation,
property is transferred or an antecedent debt is secured or
satisfied, but value does not include an unperformed pronm se nade
otherwi se than in the ordinary course of the prom sor's business
to furnish support to the debtor or another person.

(2) For the purposes of Section 4(2)(l), (m and (n), a
person gives a reasonably equivalent value if the person acquires
an interest of the debtor in an asset pursuant to a regularly
conduct ed, noncol |l usive forecl osure sale or execution of a power

of sale for the acquisition or disposition of the interest of the
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debt or upon default under a nortgage, deed of trust, or security
agr eenent .

(3) Atransfer is made for present value if the exchange
bet ween the debtor and the transferee is intended by themto be
cont enporaneous and is in fact substantially contenporaneous.

SECTION 4. (1) A transfer nmade or obligation incurred by a

debtor is fraudulent as to a creditor, whether the creditor's
claimarose before or after the transfer was nmade or the
obligation was incurred, if the debtor made the transfer or
incurred the obligation with actual intent to hinder, delay, or
defraud any creditor of the debtor.
(2) In determning actual intent under subsection (1),

consi deration nmay be given, anong other factors, to whether:

(a) The transfer or obligation was to an insider;

(b) The debtor retained possession or control of the
property transferred after the transfer;

(c) The transfer or obligation was disclosed or
conceal ed,;

(d) Before the transfer was nade or obligation was
incurred, the debtor had been sued or threatened with suit;

(e) The transfer was of substantially all the debtor's
assets;

(f) The debtor absconded;

(g) The debtor renobved or conceal ed assets;

(h) The value of the consideration received by the
debt or was reasonably equivalent to the value of the asset
transferred or the anmount of the obligation incurred;

(i) The debtor was insolvent or becane insol vent
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shortly after the transfer was made or the obligation was
i ncurr ed;

(j) The transfer occurred shortly before or shortly
after a substantial debt was incurred,

(k) The debtor transferred the essential assets of the
business to a lienor who transferred the assets to an insider of
t he debtor;

(1) The debtor nade the transfer or incurred the
obligation w thout receiving a reasonably equivalent value in
exchange for the transfer or obligation, and the debtor:

(i) Was engaged or was about to engage in a
busi ness or a transaction for which the renmai ning assets of the
debt or were unreasonably small in relation to the business or
transaction; or

(ii) Intended to incur, or believed or reasonably
shoul d have believed that he would incur, debts beyond his ability
to pay as they becane due;

(m A transfer nade or obligation incurred by a debtor
may be fraudulent as to a creditor whose cl aimarose before the
transfer was made or the obligation was incurred if the debtor
made the transfer or incurred the obligation w thout receiving a
reasonably equival ent value in exchange for the transfer or
obligation and the debtor was insolvent at that tinme or the debtor
becanme insolvent as a result of the transfer or obligation; and

(n) A transfer nade by a debtor may be fraudulent as to
a creditor whose claimarose before the transfer was nmade if the
transfer was nmade to an insider for an antecedent debt, the debtor

was i nsolvent at that tinme, and the insider had reasonabl e cause
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to believe that the debtor was insolvent.

(3) If there exists a conbination of facts such as descri bed
in subsection (2)(l), (m or (n) only, then there will be a strong
presunption of fraud which can be rebutted only by clear and
convi nci ng evi dence.

SECTION 5. For the purposes of this act:

(a) A transfer is made:

(i) Wth respect to an asset that is real property
other than a fixture, but including the interest of a seller or
purchaser under a contract for the sale of the asset, when the
transfer is so far perfected that a good-faith purchaser of the
asset fromthe debtor agai nst whom applicable |aw permts the
transfer to be perfected cannot acquire an interest in the asset
that is superior to the interest of the transferee; and

(i) Wth respect to an asset that is not real
property or that is a fixture, when the transfer is so far
perfected that a creditor on a sinple contract cannot acquire a
judicial lien otherwi se than under this act that is superior to
the interest of the transferee;

(b) If applicable law permts the transfer to be
perfected as provided in paragraph (a) and the transfer is not so
perfected before the comrencenent of an action for relief under
this act, the transfer is deemed made i nmedi ately before the
commencenent of the action;

(c) |If applicable |law does not permt the transfer to
be perfected as provided in paragraph (a), the transfer is nade
when it becones effective between the debtor and the transferee;

(d) A transfer is not made until the debtor has
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acquired rights in the asset transferred,
(e) An obligation is incurred:
(1) If oral, when it beconmes effective between the
parties; or
(ii) If evidenced by a witing, when the witing
executed by the obligor is delivered to or for the benefit of the
obl i gee.

SECTION 6. (1) In an action for relief against a transfer

or obligation under this act, a creditor, subject to the
limtations in Section 7, nmay obtain:

(a) Avoidance of the transfer or obligation to the
extent necessary to satisfy the creditor's claim

(b) An attachnent or other provisional renedy agai nst
the asset transferred or other property of the transferee;

(c) Subject to applicable principles of equity and in
accordance with applicable rules of civil procedure,

(i) An injunction against further disposition by
the debtor or a transferee, or both, of the asset transferred or
of other property;

(ii) Appointnment of a receiver to take charge of
the asset transferred or of other property of the transferee; or

(itii) Any other relief the circunstances nmay
require.

(2) |If a creditor has obtained a judgnent on a cl ai m agai nst
the debtor, the creditor, if the court so orders, may |evy
execution on the asset transferred or its proceeds.

SECTION 7. (1) A transfer or obligation is not voidable

under Section 4(1) against a person who took in good faith and for
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a reasonably equival ent val ue or agai nst any subsequent transferee
or obligee.

(2) Except as otherwise provided in this section, to the
extent a transfer is voidable in an action by a creditor under
Section 6(l)(a), the creditor may recover judgnent for the val ue
of the asset transferred, as adjusted under subsection (3), or the
anount necessary to satisfy the creditor's claim whichever is
| ess. The judgnent nmay be entered against:

(a) The first transferee of the asset or the person for
whose benefit the transfer was nade; or

(b) Any subsequent transferee other than a good-faith
transferee or obligee who took for value or from any subsequent
transferee or obligee.

(3) |If the judgnent under subsection (2) is based upon the
val ue of the asset transferred, the judgnment nust be for an anount
equal to the value of the asset at the tine of the transfer,
subject to adjustnment as the equities may require.

(4) Notwithstanding voidability of a transfer or an
obligation under this act, a good-faith transferee or obligee is
entitled, to the extent of the value given the debtor for the
transfer or obligation, to:

(a) Alien on or aright toretain any interest in the
asset transferred,;
(b) Enforcenent of any obligation incurred; or
(c) A reduction in the anount of the liability on the
j udgment .
(5) A transfer is not voidable under Section 4(2)(l), (m or

(n) if the transfer results from
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281 (a) Termnation of a | ease upon default by the debtor
282 when the termnation is pursuant to the | ease and applicable |aw,
283 or

284 (b) Enforcenent of a security interest in conpliance
285 with Article 9 of the Uniform Commerci al Code.

286 (6) A transfer is not voidable under Section 4(2)(n):

287 (a) To the extent the insider gave new value to or for
288 the benefit of the debtor after the transfer was made unl ess the
289 new val ue was secured by a valid lien;

290 (b) If made in the ordinary course of business or

291 financial affairs of the debtor and the insider; or

292 (c) If made pursuant to a good-faith effort to

293 rehabilitate the debtor and the transfer secured present val ue
294 given for that purpose as well as an antecedent debt of the

295 debtor.

296 SECTION 8. A cause of action with respect to a fraudul ent

297 transfer or obligation under this act is extinguished unless

298 action is brought:

299 (a) Under Section 4(1), within four (4) years after the
300 transfer was nmade or the obligation was incurred or, if |ater,

301 wthin one (1) year after the transfer or obligation was or could
302 reasonably have been di scovered by the clai mant;

303 (b) Under Section 4(2)(l) or (m, within four (4) years
304 after the transfer was nade or the obligation was incurred; or

305 (c) Under Section 4(2)(n), within one (1) year after
306 the transfer was made or the obligation was incurred.

307 SECTION 9. Unl ess displaced by the provisions of this act,

308 the principles of Iaw and equity, including the |aw nmerchant and
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the law relating to principal and agent, estoppel, |aches, fraud,
m srepresentation, duress, coercion, nstake, insolvency, or other
val idating or invalidating cause, supplenent its provisions.

SECTION 10. This act shall be applied and construed to

effectuate its general purpose to nake uniformthe law with
respect to the subject of this act anpbng states enacting it.

SECTION 11. Sections 1 through 11 of this act nay be cited

as the "Uni form Fraudul ent Transfer Act."
SECTI ON 12. Section 11-5-75, M ssissippi Code of 1972, is
anended as foll ows:

11-5-75. Except as otherw se provided by Sections 1 through

11 of this act, the chancery court shall have jurisdiction of

bills exhibited by creditors who have not obtained judgnments at

| aw, or, having judgnents, have not had executions returned

unsati sfied, whether their debts be due or not, to set aside
fraudul ent conveyances of property, or other devices resorted to
for the purpose of hindering, delaying or defrauding creditors;
and may subject the property to the satisfaction of the denmands of
such creditors as if conpl ainants had judgnents and execution
thereon returned "no property found.”™ Upon such a bill, a wit of
sequestration or injunction, or both, nmay be issued upon like
terms and conditions as such wits may be issued in other cases,
and subject to such proceedings and provisions thereafter as are
applicable in other cases of such wits; and the chancellor of the
proper district shall have power and authority to grant orders for
receivers, in same manner as if the creditor had recovered

j udgnment and had execution returned "no property found.” The

creditor in such case shall have a lien upon the property
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described therein fromthe filing of his bill, except as agai nst
bona fide purchasers before the service of process upon the
def endant in such bill

SECTI ON 13. Section 15-3-3, M ssissippi Code of 1972, is
amended as foll ows:

15-3-3. Except as otherwi se provided in Sections 1 through

11 of this act, every gift, grant, or conveyance of | ands,

tenenents, or hereditanents, goods or chattels, or of any rent,
common or other profit or charge out of the sanme, by witing or
ot herwi se, and every bond, suit, judgnment, or execution had or
made and contrived of malice, fraud, covin, collusion, or guile,
to the intent or purpose to delay, hinder, or defraud creditors of
their just and | awful actions, suits, debts, accounts, danmages,
penalties, or forfeitures, or to defraud or deceive those who
shal | purchase the sane |ands, tenenents, or hereditanents, or any
rent, profit, or coomodity out of them shall be deenmed and taken
only as agai nst the person or persons, his, her, or their heirs,
successors, executors, adm nistrators, or assigns, and every of
t hem whose debts, suits, demands, estates, or interests by such
gui | eful and covi nous devices and practices shall or mght be in
any w se di sturbed, hindered, delayed, or defrauded, to be clearly
and utterly void; any pretense, color, feigned consideration,
expressing of use, or any other matter or thing to the contrary
not wi t hst andi ng.

Moreover, if any conveyance be of goods or chattels, and be
not on consideration deenmed valuable in law, it shall be taken to
be fraudulent within this section, unless the sanme be by will duly

proved and recorded, or by witing acknow edged or proved, and
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such witing, if the sane be for real estate, shall be
acknow edged or proved and filed for record in the county where
the | and conveyed is situated, and, if for personal property, then
in the county where the donee shall reside or the property shal
be. The proof or acknow edgnent in either case shall be taken or
made and certified in the same nanner as conveyances of |ands and
tenenents are by law directed to be acknow edged or proved,
unl ess, in the case of personal property, possession shall really
and bona fide remain with the donee.

And in |ike manner, where any | oan of goods or chattels shal
be pretended to have been nmade to any person, the possession
t hereof having remained with said person or with those cl ai m ng
under himfor the space of three (3) years w thout denmand nade and
pursued by due course of |aw on the part of the pretended | ender,
or where any reservation or limtation shall be pretended to have
been nade of a use of property by way of condition, reversion,
remai nder, or otherw se in goods or chattels, the possession
t hereof having remained in another or those claimng under himfor
a space of three (3) years w thout demand made and pursued by due
course of law on the part of the one maki ng such pretended
reservation or limtation, the same shall be taken to be
fraudulent within this statute as to the creditors and purchasers
of the persons so remai ning in possession, and the absol ute
property shall be deened to be with the possession, unless such
| oan, reservation, or limtation were declared by will or by
writing, proved or acknow edged, and filed for record.

SECTI ON 14. Section 15-3-5, M ssissippi Code of 1972, is

anended as foll ows:
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15-3-5. Except as otherwi se provided in Sections 1 through

11 of this act, Section 15-3-3 shall not extend to any estate or

interest in any |ands, goods or chattels, or any rents, conmmon, or
profit out of the sane, which shall be upon good consideration and
bona fide lawfully conveyed or assured to any person or persons,
bodi es-politic or corporate, nor shall it in any case extend to
creditors whose debts were contracted after such fraudul ent act,
unl ess nade with intent to defraud them and though a conveyance
or contract be decreed void as to prior creditors, it shall not,
on that account, be void as to subsequent creditors or purchasers.
SECTION 15. This act shall take effect and be in force from

and after July 1, 2000.
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