M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2000

By: Tayl or To: I nsurance

HOUSE BI LL NO. 196

AN ACT TO AMEND SECTI ONS 75-63-3, 75-63-11, 75-63-15,
75-63-17, 75-63-18 AND 75-63-23, M SSI SSI PPl CODE OF 1972, TO
REQUI RE ANY BUSI NESS THAT SELLS CEMETERY MERCHANDI SE ON A PRE- NEED
BASI S TO DEPCSI T ONE HUNDRED PERCENT OF THE CONTRACT VALUE OF THE
MONEY | T RECEI VES FROM SUCH SALES | NTO A TRUST FUND OR, I N LIEU
THERECF, TO DEPOSI T FI FTY PERCENT OF SUCH MONEY | NTO A TRUST FUND
AND EXECUTE A SURETY BOND TO SECURE THE PERFORVMANCE OF SUCH
CONTRACTS; TO AUTHORI ZE THE COMMENCEMENT OF COURT PROCEEDI NGS TO
ENFORCE THE OBLI GATI ONS OF SUCH BONDS; TO PROVI DE THAT ALL
10 CONTRACTS FOR THE PRE- NEED SALE OF CEMETERY MERCHANDI SE SHALL
11 CONTAIN A PROM SE BY THE SELLER TO DELI VER AT THE TI ME OF DEATH
12 ALL SUCH MERCHANDI SE FOR WHI CH THE PURCHASER CONTRACTED THAT | S
13 USED IN ACTUAL BURI AL; TO REQUI RE THE TRUSTEE OF A CEMETERY
14 MERCHANDI SE TRUST FUND AND THE SELLER OF CEMETERY MERCHANDI SE TO
15 KEEP BOOKS AND RECORDS AND ACCOUNT ANNUALLY FOR SURETY BONDS
16 EXECUTED TO SECURE THE PERFORMANCE OF CONTRACTS FOR THE PRE- NEED
17 SALE OF CEMETERY MERCHANDI SE; TO PROVI DE THAT THE CHANCERY COURT
18 SHALL HAVE JURI SDI CTI ON FOR THE ENFORCEMENT OF SUCH SURETY BONDS;
19 TO PROVI DE THAT THE ATTORNEY GENERAL NMAY | NVESTI GATE COVPLAI NTS
20 AND ASS| ST PROSECUTORS | N PROSECUTI ONS FOR VI OLATI ONS OF THE LAWS
21 RELATI NG TO THE PRE-NEED SALE OF CEMETERY MERCHANDI SE; TO AMEND
22 SECTION 73-11-55, M SSISSI PPI CODE OF 1972, TO REQUI RE APPLI CANTS
23 FOR FUNERAL ESTABLI SHMENT LI CENSES TO PROVI DE THE STATE BOARD OF
24  FUNERAL SERVI CE W TH CERTAI N | NFORVATI ON RELATI NG TO THE PRE- NEED
25 SALE OF CEMETERY MERCHANDI SE AT THE TI ME OF MAKI NG APPLI CATI ON FOR
26 OR RENEW NG A LI CENSE; TO AMEND SECTI ON 73-11-57, M SSI SSI PPl CODE
27 OF 1972, TO PROVI DE THAT FAI LURE OF SUCH APPLI CANT TO FURNI SH SUCH
28 | NFORVATI ON, TO ESTABLI SH AND MAI NTAIN A TRUST ACCOUNT OR TO
29 OBTAIN AND MAI NTAIN A BOND TO SECURE THE PERFORVANCE OF PRE- NEED
30 CEMETERY MERCHANDI SE SALES SHALL CONSTI TUTE GROUNDS FOR THE BOARD
31 TO REFUSE TO | SSUE OR RENEW A LI CENSE AND TO TAKE DI SCI PLI NARY
32 ACTI ON AGAI NST THE FUNERAL ESTABLI SHVENT; AND FOR RELATED
33 PURPGSES.

OCO~NOUIARWNE

34 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
35 SECTION 1. Section 75-63-3, M ssissippi Code of 1972, is

36 anended as foll ows:

37 75-63-3. (1) Any person, firm corporation, association or
38 partnership entering into any such contract as the seller or the
39 party responsible for providing such services shall deposit an

40 anount of noney equal to one hundred percent (1009 of the val ue

41 of such property or services as stated in the contract, into a

H B. No. 196
00\ HR40\ R364
PAGE 1



42
43
44
45
46
a7
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78

trust fund established for that purpose. Such deposit shall be
made not |ater than forty-five (45) days after the end of the
nmonth i n which such contract is executed; except if that paynent
for the property and/or service is made by the consuner in

install nents, one hundred percent (100% of each install nent

paynent shall be deposited to the trust within forty-five (45)
days of the |last day of the nmonth within which such paynment was
made.

(2) Each initial deposit as to each contract into the trust
fund shall be identified by the seller by furnishing the trustee
with the nane of the purchaser, a copy of the contract containing
a statement of the value of such property or services and a
description of the personal property and/or services to be
furni shed or provided by the seller thereunder. Nothing therein
cont ai ned shall prohibit the trustee fromcomm ngling the deposits
in any such trust fund for purposes of the managenent thereof and
the investnent of funds therein.

(3) Inlieu of depositing into the trust fund one hundred

percent (100% of the contract value of the property or services

or one hundred percent (100% of the contract installnent paynents

as provided in subsection (1) of this section, the seller or party

responsi ble for providing such property or services, at the tine

as provided in subsection (1) of this section, shall deposit into

the trust fund an anount of noney equal to not |ess than fifty

percent (50% of the contract value of the property or services

or, in the case of installnent paynents, fifty percent (50% of

each contract installnent paynent, and shall execute and enter

into a surety bond with sone insurance conpany oOr surety conpany

| i censed and doi ng business in the State of M ssissippi. The bond

shall be in an anmount not less than the total amount of the

contract value of all cenetery nerchandi se property and services

sold on a pre-need basis during the one-year period i mediately

precedi ng the cal endar year in which the bond is executed. The

bond shall be nade payable to the trustee for the benefit of al

persons with whomthe seller has contracted for the pre-need sale

of cenetery nerchandi se and shall be conditioned upon delivery of

such nerchandi se at the tine and in accordance with the terns as

H B. No. 196
00\ HR40\ R364
PAGE 2



79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111

prescribed in such contracts. The termof such bonds shall be not

less than two (2) years. The original bond or a certified copy

t hereof shall be deposited with the trustee and shall be kept by

the trustee until expiration or until replaced by a subsequent

bond that neets the requirenents of this subsection unless before

such tinme the chancery court orders the insurance conpany or

surety conpany to forfeit the bond.

SECTION 2. Section 75-63-11, M ssissippi Code of 1972, is
amended as foll ows:

75-63-11. If for any reason the seller, who has entered into
a contract for the sale of such personal property and/or the
perform ng of such services and has nade the deposit herein
required to be made, cannot or does not performall provisions of
said contract pronptly as to delivery of the property covered by
said contract after request to do so, the famly, |ega
representative or next of kin of the purchaser shall be entitled
to receive fromthe trustee the anmount of noney on deposit to the
credit of that particular contract, including interest, and, if

necessary, shall be entitled to have the trustee to commence

proceedings in the chancery court to require paynent on any bond

that the seller has deposited with the trustee. An affidavit of

the famly, legal representative or next of kin to that effect,
delivered to the trustee, shall be sufficient authority to the

trustee to make * * * payment of noney deposited by the seller in

the trust fund without any liability to the person naking the

deposit of such noney into the trust fund or to any other person;

however, any bond of the seller may not be forfeited unl ess

ordered by the chancery court. Nothing herein contained shal

relieve the seller under any such contract of his liability for
nonperformance. Each contract covered by this chapter shal
provide that in the event that the retail consuner, his famly,

| egal representative or next of kin requests the seller to deliver

the property or provide the service described in the contract to
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or at a location which is nore than fifty (50) mles fromthe

| ocati on where the contract was executed by the purchaser and
which is deenmed by the seller to be inpractical for the seller to
deliver the property or provide the services, then the seller
shall return to the retail consuner, his famly, |ega
representative or next of kin all suns, including interest, paid

by the consunmer for such property and/or services. Each contract

al so shall contain an unconditional pronise of the seller to

deliver at the tine of death, and upon demand of the famly, |eqgal

representative or next of kin of the purchaser, the casket, vault,

liner and all other nerchandise for which the purchaser contracted

that are used in actual burial.

SECTION 3. Section 75-63-15, M ssissippi Code of 1972, is
amended as foll ows:

75-63-15. (1) Every trustee of a cenetery merchandi se trust
fund shall annually prepare and file with the cenetery nerchandi se
busi ness a detail ed accounting and report of such fund on or
before March 31 of each year for the cal endar year ending the
precedi ng Decenber 31 or within ninety (90) days after the end of
the fiscal year of the trust agreenent, which report shal
i ncl ude, anong other things, properly item zed, the securities in

whi ch nmonies in the fund are i nvested and the anpbunt of any bond

that the seller has in effect to secure perfornmance of pre-need

sal e contracts.

(2) Every seller shall keep accurate books of account and
records of all transactions concerning merchandi se funds and

sellers' bonds to secure pre-need sales, and a copy of al

agreenents made in connection with nmerchandi se funds and sellers

bonds to secure pre-need sales. Such records shall be kept and be

avai l abl e for inspection and copy by any purchaser, or the
purchaser's famly, |egal representative or next of kin, at the
usual place of the seller's business, for at |east one (1) year

after the term nation of the agreenent which they evidence.
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SECTION 4. Section 75-63-17, M ssissippi Code of 1972, is
amended as foll ows:

75-63-17. Al trusts created pursuant to this chapter shal
have corporate entities as trustees. The trust fund established

under the provisions of this chapter and bonds executed by sellers

to secure perfornmance of pre-need sale contracts shall be

adm ni stered under the jurisdiction of the chancery court of the
chancery court district wherein the seller is located or if the
seller be located outside of the State of M ssissippi then in the
chancery court of the chancery court district wherein the
purchaser resides. The chancery courts so having jurisdiction
shal |l have full jurisdiction over the reports and accounting of

trustees, amount of surety bond required by trustees, the anopunt

and sufficiency of bonds executed by sellers to secure perfornmance

of pre-need sale contracts, and i nvestnent of trust funds. The

courts may waive the trustee's surety bond and control over
investnments in the case of trusts placed with an established bank
or corporate trustee.

SECTION 5. Section 75-63-18, M ssissippi Code of 1972, is
amended as foll ows:

75-63-18. (1) Wthin thirty (30) days after the end of the
cal endar or the business' fiscal year, each cenetery merchandi se
busi ness shall file with the clerk of the chancery court having
jurisdiction over the admnistration of its nerchandi se trust fund

and with the State Board of Funeral Service an annual account,

whi ch account shall contain the follow ng information

(a) The name of the business, the date of
i ncorporation, if incorporated, and the |ocation of such business
or busi nesses;

(b) The amounts of sales of all property and services
for which paynment has been made in full during the precedi ng

cal endar or fiscal year;

(c) The anount of sales of all property and services
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during the preceding calendar or fiscal year for which paynent is

to be nade on an install nent basis;

(d) The ampunts paid into the nerchandi se trust fund,
and the incone earned therefromduring the preceding fiscal
year; * x %

(e) The face amount of any bond in effect and obtai ned

by the seller to secure performance of the pre-need sal e of

cenetery nerchandi se; and

(f) The nanmes and addresses of the owners of the
busi ness and, if incorporated, its officers and directors, and any
change of control which has occurred during the past fiscal or
cal endar year.

(2) Wthin forty-five (45) days after the tine by which the
trustee's accounting and report is required to be filed with the
cenet ery nerchandi se busi ness, as provided by Section 75-63-15,

t he business shall file a copy of such accounting and report with
the clerk of the chancery court having jurisdiction thereof.

(3) As a condition to the transfer of any nerchandi se trust
fund nonies fromone trust institution to another, the business
for which such fund is maintained shall, not less than thirty (30)
days prior to the tine when such transfer is to occur, file with
the chancery clerk a witten notice of intent to transfer
acconpanied with a letter of intent to receive such trust fund
monies fromthe trust institution to which such trust fund nonies
are to be transferred. Such fund nonies shall be transferred
directly fromthe existing trust institution to the receiving
trust institution.

(4) Prior to any sale or transfer of any cenetery
nmer chandi se business or a controlling interest therein, an
i ndependent audit of the nerchandise trust fund shall be perforned
at the expense of the seller and/or buyer or transferor and
transferee and filed with the chancery clerk. Such audit shall be

current within thirty (30) days of the proposed sale or transfer.
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(5) Each chancery clerk shall nmaintain a properly indexed
book in which there shall be kept, preserved and open for public
i nspection a copy of each record, report and notice required to be
filed with the chancery clerk under the provisions of this
chapter. For filing and indexing the records, reports and notices
under this chapter, the chancery clerk shall be authorized to
charge such fees as are provided in Section 25-7-9 for the
recordi ng and i ndexi ng of deeds.

(6) The clerk of the chancery court having jurisdiction
shall, upon the failure to tinmely receive any of the records,
reports or notices provided for under this chapter, inmediately
give notice by registered letter to the owner or owners of such
business, or, if incorporated, its officers and directors at its
or their last-known address, that such records, reports or notices
have not been received. Failure of such persons to file such
records, reports or notices within fifteen (15) days after such
registered letter is mailed shall, in the absence of clear
justification or excuse, constitute a m sdeneanor and each owner
and, if incorporated, its officers and directors, shall be subject
to the penalties provided for in Section 75-63-23.

(7) \Wenever it reasonably appears to the court upon
conplaint filed with the chancery court having jurisdiction
t hereof by any purchaser, or the famly, |egal representative or
next of kin of any such purchaser, of any property or services
contracted for under the provisions of this chapter that (a) such
busi ness is insolvent or about to becone insolvent; or (b) * * *
no merchandi se trust fund has been established for such business
or, if established, the trust fund does not contain such funds as

are required to be contained therein,_ or (c) such business has not

obt ai ned and have in effect a sufficient bond as required under

subsection (3) of Section 75-63-3 to secure performance of

pre-need sale contract, the court shall order a private audit and

exam nation of any nerchandi se trust fund of such business and of
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all the books, records and papers enployed in the transaction of
such busi ness.

In the event that such audit and exam nation shows that the
busi ness is insolvent or is about to becone insolvent or that a

sufficient trust fund or bond has not been established or is not

bei ng mai ntai ned for such business, the court shall exercise such
jurisdiction and make and i ssue such orders and decrees as may be
necessary to correct and enforce conpliance with the provisions of
this chapter and all such other orders and decrees as shall be
just, equitable and in the public interest, including the

appoi ntment of receivers to continue or term nate the operation of
such busi ness.

(8) Al the necessary expenses of any exam nation or audit
performed or court proceedi ngs conducted under the provisions of
subsection (7) of this section shall be paid by the owner or
owners of such business or, if incorporated, its officers and
directors, and in the event that a sale of any such business is
ordered by the court, the proceeds of such sale shall first be
applied to the costs expended under the provisions of subsection
(7) of this section.

SECTION 6. Section 75-63-23, M ssissippi Code of 1972, is
amended as foll ows:

75-63-23. (1) Any person, partnership, corporation or
organi zation violating the provisions of this chapter shall be
puni shed by a fine of not |ess than One Hundred Dol | ars ($100. 00)
nor nmore than One Thousand Dol l ars ($1, 000.00) or confined in the
county jail for a period not exceeding one (1) year, or both. |If
the person violating the provisions of this chapter is a
corporation or association, any prison terminposed shall be upon
the officer responsible for the violation.

(2) The Ofice of the Attorney General nmay investigate

conpl aints and assi st county prosecuting attorneys and district

attorneys in prosecutions for violations of this chapter.
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SECTION 7. Section 73-11-55, M ssissippi Code of 1972, is
anmended as fol |l ows: [ %N ]

73-11-55. (1) No person or party shall conduct, maintain,
manage or operate a funeral establishment or branch thereof unless
a license for each such establishnment has been issued by the board
and is conspicuously displayed in such funeral establishnent. In
case of funeral services held in any private residence, church
cenetery, cenetery chapel, cenetery facility, or lodge hall, no
Iicense shall be required.

(2) To be licensed as a funeral establishnent, a place or
prem se nust be at a fixed and specified address or |ocation and
must be used for inmediate post-death activities, whether used for
t he custody, shelter, care, preparation and/or enbal m ng of the
human dead. Every funeral establishnent shall be under the charge
and personal supervision of a Mssissippi funeral director
licensee or a Mssissippi funeral service |icensee. The |licensee
in charge and the |icensee with personal supervisory
responsi bilities need not be the sane |licensee. Each |licensed
funeral establishnent shall be inspected at |east once during each
licensing period. Such inspections nmay be unannounced.

(3) For the purposes of this section:

(a) A funeral establishment nust contain a preparation
and/ or enbal m ng room adequate casket vault selection room and
hol ding facilities or proper roomor roons in which rites and
cerenoni es may be hel d.

(b) A branch is a funeral establishnment that is part of
a multiunit enterprise within this state. A branch establishnment
need not neet all requirenents specified in paragraph (a) of this
subsection and need not be under the personal supervision of a
M ssi ssi ppi funeral director |icensee or a M ssissippi funeral
service licensee if the branch is within seventy (70) mles of the
headquarters' | ocation.

I f the branch neets all requirenments of a funeral
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establ i shment as specified in paragraph (a) of this subsection,
such establishnent nust be under the charge and persona
supervision of a Mssissippi funeral director licensee or a

M ssi ssi ppi funeral service |icensee.

(c) A conmercial nortuary service is a funera
establ i shment that enbal ns and transports for |icensed funeral
establ i shments and does not sell any services or nerchandi se
directly or at retail to the public.

(4) Applications for funeral establishnment |icenses, branch
establishment |icenses or comrercial nortuary service |icenses
shal | be made on bl anks furnished by the board and shall be
acconpani ed by a fee in an anmount fixed by the board pursuant to
Section 73-11-56. All establishnent |icenses shall be issued for
a period of two (2) years, except initial licenses may be prorated
fromthe date of issuance to the next renewal date.

Renewal funeral establishnment applications and |icense fees
shall be due and payable to the board on or before the expiration
date of the license. The board shall mail a notice of the due
date for paynent of the renewal fee at least thirty (30) days
prior to the license expiration date.

(5) |If the renewal fee is not paid on or before the date
that it is due, a late fee, as prescribed by Section 73-11-56,
shall be added to the renewal fee. A period of thirty (30) days
shall be allowed after the expiration of a |license, during which
time the funeral establishment, branch establishnent or commerci al
nortuary service license may be renewed on the paynment of the
renewal fee plus the applicable late fee. |If the license is not
renewed during the aforesaid thirty-day period, such |icense shal
by operation of |aw automatically expire and becone void w thout
further action of the board. All establishnents whose |icenses
have expired under this section may be reinstated by filing with
the board an application for reinstatenment, submtting to an

i nspection during which time the Iicensee in charge of such
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establishment shall be interviewed by the board or its designee
and by paying all renewal fees in arrears, |late fees, a
rei nstatenent fee and an inspection fee.

(6) A license for each new establishnment, change of
| ocati on, change of ownership, or reinstatenment of an
establ i shment shall not be issued until an inspection has been
made, license and inspection fees have been paid, and the |icensee
in charge of such establishnent has been interviewed by the board
or its designee.

(7) No operator of a funeral establishnment shall allow any
person |icensed for the practice of funeral service or funeral
directing, as the case may be, to operate out of such funeral
establ i shment unless such licensee is the operator of or an
enpl oyee of the operator of a funeral establishnent which has been
issued a |icense by the board.

(8) The board is authorized to establish rules and
regul ations for the issuance of a special funeral establishnment
work permt.

(9) Each applicant for a funeral establishnent |icense or

for renewal of a funeral establishnent license shall provide with

its application, in addition to such other information as the

board may require, the follow ng infornmation:

(a) The total contract value of cenetery nerchandi se

sold by the applicant during each of the last two (2) twel ve-nonth

periods i mmedi ately preceding the date of its current application

for a funeral establishnent |icense;

(b) The total anpunt of npney collected fromthe

pre-need sale of cenetery nerchandi se, including noney actually

collected pursuant to install nent contracts, during each of the

last two (2) twelve-nonth periods i nmediately preceding the date

of its current application for a funeral establishnent |icense;

(c) The total ampunt of noney deposited into the trust

fund required to be established under Chapter 63 of Title 75,
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M ssi ssi ppi Code of 1972, during each of the last two (2)

twel ve-nonth periods imediately preceding the date of its current

application for a funeral establishnent |license; and

(d) The face anmpunt of any bond that it has in effect

to secure the performance of pre-need cenetery nerchandi se sal es

as required under subsection (3) of Section 75-63-3. The

applicant shall also provide the board with a certified copy of

such bond.

SECTION 8. Section 73-11-57, M ssissippi Code of 1972, is
anmended as fol | ows: [ “CN\N92]

73-11-57. (1) The board may refuse to exam ne or to issue
or renew, or may suspend or revoke, any |license, or may reprimnd
or place the holder thereof on a term of probation, after proper
heari ng, upon finding the holder of such license to be guilty of
acts of comm ssion or om ssion including the follow ng: (a) the
enpl oynment of fraud or deception in applying for a license or in
passi ng the exam nation provided for in this chapter; (b) the
erroneous issuance of a license to any person; (c) the conviction
of a felony by any court in this state or any federal court or by
the court of any other state or territory of the United States;
(d) the practice of enbal m ng under a fal se name or without a
license for the practice of funeral service; (e) the inpersonation
of another funeral service or funeral directing licensee; (f) the
permtting of a person other than a funeral service or funeral
directing licensee to make arrangenents for a funeral and/or form
of disposition; (g) violation of any provision of this chapter or
any rule or regulation of the board; (h) having had a |license for
the practice of funeral service or funeral directing suspended or
revoked in any jurisdiction, having voluntarily surrendered his
license in any jurisdiction, having been placed on probation in
any jurisdiction, having been placed under disciplinary order(s)
or other restriction in any manner for funeral directing and/or

funeral service, or operating a funeral establishment (a certified
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copy of the order of suspension, revocation, probation or

di sciplinary action shall be prim facie evidence of such action);
(1) solicitation of dead human bodi es by the |icensee, his agents,
assi stants or enpl oyees, whether such solicitation occurs after
death or when death is immnent; however, this shall not be deened
to prohibit general advertising; (j) enploynent directly or
indirectly of any apprentice, agent, assistant, enployee, or other
person, on a part-tinme or full-time basis or on conmm ssion, for

t he purpose of calling upon individuals or institutions by whose

i nfl uence dead human bodi es may be turned over to a particul ar
funeral establishnent; (k) unprofessional conduct which includes
but is not limted to: (i) retaining a dead human body for the
paynent of a fee for the perfornmance of services not authorized in
witing; (ii) know ngly perform ng any act which in any way
assists an unlicensed person to practice funeral service or

funeral directing; (iii) being guilty of any di shonorabl e conduct
likely to deceive, defraud or harmthe public; (iv) any act or

om ssion in the practice of funeral service or directing which
constitutes dishonesty, fraud or m srepresentation with the intent
to benefit the |licensee, another person or funeral establishment,
or with the intent to substantially injure another person,

| icensee or funeral establishnent; or (v) any act or conduct,

whet her the same or of a different character than specified above,
whi ch constitutes or denonstrates bad faith, inconpetency or
untrustworthi ness; or dishonest, fraudul ent or inproper dealing;

or any other violation of the provisions of this chapter, the

rul es and regul ati ons established by the board or any rule or
regul ati on pronul gated by the Federal Trade Comm ssion relative to

the practice of funeral service or directing; or (l) the failure

of a funeral establishnent that sells cenetery nmerchandi se on a

pre-need basis (i) to establish and maintain a trust account and

to obtain and maintain a bond to secure the perfornance of

pre-need cenetery nmerchandi se sales as required under Chapter 63
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of Title 75, M ssissippi Code of 1972: or (ii) to furnish with his

application for license issuance or renewal the infornmation

requi red under subsection (9) of Section 73-11-55.

(2) The board may, upon satisfactory proof that the
applicant or licensee has been guilty of any of the offenses above
enunerated, refuse to exanmine or issue a license to the applicant,
or may refuse to renew or revoke or suspend the license of the
| icensee, or place on probation or reprimand him upon a nmgjority
vote of the board nenbers, after a hearing thereon. The board is
hereby vested with full power and authority to hold and conduct
such hearings, conpel the attendance of w tnesses and the
production of books, records and docunments, issue subpoenas
t herefor, adm ni ster oaths, exam ne w tnesses, and do all things
necessary to properly conduct such hearings. The board may wai ve
the necessity of a hearing if the person accused of a violation
admts that he has been guilty of such offense. Any person who
has been refused a |icense or whose |icense has been revoked or
suspended may, within thirty (30) days after the decision of the
board, file with the board a witten notice stating that he feels
hi msel f aggri eved by such decision and appeals therefromto the
circuit court. Upon the filing of such notice, the secretary of
the board shall transmit to the clerk of the circuit court the
records and findings of such proceedings. The circuit court shall
hear and determine as to whether the action of the board was in
accord or consistent with law, or was arbitrary, unwarranted or in
abuse of discretion. An appeal fromthe circuit court judgnment or
decree may be reviewed by the Suprenme Court as is provided by |aw
for other appeals.

(3) In a proceeding conducted under this section by the
board for the revocation or suspension of a |icense, the board
shal | have the power and authority for the grounds stated for such
revocation or suspension, and in addition thereto or in lieu of

such revocation or suspension may assess and | evy upon any person

H B. No. 196
00\ HR40\ R364
PAGE 14



475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507

| icensed under this chapter, a nonetary penalty, as foll ows:

(a) For the first violation of any of the subparagraphs
of subsection (1) of this section, a nonetary penalty of not |ess
than Fifty Dollars ($50.00) nor nore than Five Hundred Dol |l ars
($500. 00) .

(b) For the second violation of any of the
subpar agr aphs of subsection (1) of this section, a nonetary
penalty of not |ess than One Hundred Dol |l ars ($100.00) nor nore
t han One Thousand Dol | ars ($1, 000. 00).

(c) For the third and any subsequent violation of any
of the subparagraphs of subsection (1) of this section, a nonetary
penalty of not |less than Five Hundred Dol lars ($500.00) and not
nore than Five Thousand Dol |l ars ($5, 000. 00).

(d) For any violation of any of the subparagraphs of
subsection (1) of this section, those reasonable costs that are
expended by the board in the investigation and conduct of a
proceeding for licensure revocation or suspension, including but
not limted to the cost of process service, court reporters,
expert w tnesses and investigators.

(4) The power and authority of the board to assess and | evy
such nonetary penalties hereunder shall not be affected or
di m ni shed by any other proceeding, civil or crimnal, concerning
the sane violation or violations except as provided in this
section.

(5 A licensee shall have the right of appeal fromthe
assessnment and levy of a nonetary penalty as provided in this
section under the same conditions as a right of appeal is provided
el sewhere for appeals froman adverse ruling, order or decision of
t he board.

(6) Any nonetary penalty assessed and | evied under this
section shall not take effect until after the tinme for appeal
shal | have expired. In the event of an appeal, such appeal shal

act as a super sedeas.
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(7) A nonetary penalty assessed and | evied under this
section shall be paid to the board by the |icensee upon the
expiration of the period allowed for appeal of such penalties
under this section or nay be paid sooner if the |licensee el ects.
Wth the exception of subsection (3)(d) of this section, nonetary
penal ties collected by the board under this section shall be
deposited to the credit of the General Fund of the State Treasury.

Any nonies collected by the board under subsection (3)(d) of this
section shall be deposited into the special fund operating account
of the board.

(8) Wen paynment of a nonetary penalty assessed and | evied
by the board against a |licensee in accordance with this section is
not paid by the |icensee when due under this section, the board
shal | have power to institute and maintain proceedings in its nane
for enforcenment of paynent in the chancery court of the county and
judicial district of residence of the licensee, and if the
| icensee be a nonresident of the State of M ssissippi, such
proceedi ngs shall be in the Chancery Court of the First Judicial
District of Hi nds County, M ssissippi.

(9) In addition to the reasons specified in subsection (1)
of this section, the board shall be authorized to suspend the
license of any licensee for being out of conpliance with an order
for support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the rei ssuance or reinstatenent
of a |icense suspended for that purpose, and the paynent of any
fees for the rei ssuance or reinstatenent of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case may be. Actions taken by the board in
suspending a |icense when required by Section 93-11-157 or
93-11-163 are not actions fromwhich an appeal nay be taken under
this section. Any appeal of a license suspension that is required

by Section 93-11-157 or 93-11-163 shall be taken in accordance
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with the appeal procedure specified in Section 93-11-157 or
93-11-163, as the case nmay be, rather than the procedure specified
inthis section. |If there is any conflict between any provision
of Section 93-11-157 or 93-11-163 and any provision of this
chapter, the provisions of Section 93-11-157 or 93-11-163, as the
case nmay be, shall control

SECTION 9. This act shall take effect and be in force from
and after July 1, 2000.

H B. No. 196
00\ HR40\ R364
PAGE 17



