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To:  Judiciary B 

MISSISSIPPI LEGISLATURE                        REGULAR SESSION 2021   
 
By:  Representative Owen 

 
 
 
 
 
 
 
 
 

 
 

 
 

 

 
HOUSE BILL NO. 1221 

 
 
 

 AN ACT TO AUTHORIZE THE DIVISION OF CYBER CRIME WITHIN THE 1 
OFFICE OF THE ATTORNEY GENERAL TO INTERCEPT WIRE, ORAL, OR 2 
ELECTRONIC COMMUNICATION TO INVESTIGATE CHILD EXPLOITATION CASES; 3 
TO DEFINE TERMS; TO PROVIDE FOR AN APPLICATION PROCESS AND 4 
ESTABLISH CERTAIN CONTENT REQUIREMENTS FOR AN APPLICATION; TO 5 
AUTHORIZE A JUDGE TO ENTER AN EX PARTE ORDER GRANTING THE 6 
APPLICATION AND TO REQUIRE CERTAIN FINDINGS; TO LIMIT THE DURATION 7 
OF AN ORDER GRANTING AN APPLICATION; TO AUTHORIZE EXTENSIONS TO 8 
THE ORDER GRANTING THE APPLICATION; TO PROVIDE THAT THE CONTENTS 9 
OF ANY INTERCEPT BE RECORDED; TO REQUIRE THAT THE RECORDING BE 10 

MADE AVAILABLE UNDER SEAL TO THE ISSUING JUDGE; TO PROVIDE THAT 11 
APPLICATIONS AND ORDERS UNDER THIS ACT SHALL BE CONFIDENTIAL; TO 12 
PROVIDE THAT THE CONTENTS OF AN INTERCEPT SHALL NOT BE ADMITTED AS 13 
EVIDENCE UNLESS EACH PARTY HAS RECEIVED A COPY OF THE ORDER 14 
AUTHORIZING THE INTERCEPT; TO PROVIDE FOR MOTIONS TO SUPPRESS THE 15 
INTERCEPTED COMMUNICATIONS; TO AUTHORIZE AN APPEAL OF AN ORDER 16 
GRANTING A MOTION TO SUPPRESS OR DENYING AN APPLICATION; TO GOVERN 17 
THE DISCLOSURE AND USE OF THE INTERCEPTED COMMUNICATION AS IT 18 
RELATES TO OTHER UNLAWFUL ACTIVITY; TO PROVIDE THAT THE 19 
INTERCEPTED COMMUNICATION SHALL NOT BE RECEIVED IN EVIDENCE IN 20 
VIOLATION OF THIS ACT; TO REQUIRE AN ANNUAL REPORT; TO PROVIDE 21 
THAT ANY AMBIGUITY IN THIS ACT BE RESOLVED IN FAVOR OF THE 22 
AGGRIEVED PARTY AND AGAINST THE STATE; AND FOR RELATED PURPOSES. 23 

 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI: 24 

 SECTION 1.  (1)  This act shall authorize and govern the 25 

interception of a wire, oral, or electronic communication by the 26 

Division of Cyber Crime within the Office of the Attorney General 27 
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when interception may provide evidence of child exploitation, as 28 

set forth in Sections 97-5-31 through 97-5-37. 29 

 (2)  (a)  No person, agency of the state or political 30 

subdivision of the state, other than the Division of Cyber Crime 31 

within the Office of the Attorney General, is authorized by this 32 

article to own, possess, install operate or monitor an electronic, 33 

mechanical or other device. 34 

  (b)  The Attorney General shall designate, in writing, 35 

the members of the Division of Cyber Crime who are responsible for 36 

the possession, installation, operation and monitoring of 37 

electronic, mechanical or other devices for the division. 38 

 SECTION 2.  As used in this act, the following words shall 39 

have the meanings ascribed herein unless the context otherwise 40 

requires: 41 

  (a)  "Aggrieved person" means a person who was a party 42 

to an intercepted wire, oral or electronic communication, or a 43 

person against whom the interception was directed. 44 

  (b)  "Contents," when used with respect to any wire, 45 

oral or electronic communication, includes any information 46 

concerning the substance, purport or meaning of that 47 

communication. 48 

  (c)  "Electronic communication" means any transfer of 49 

signs, signals, writing, images, sounds, data or intelligence of 50 

any nature transmitted in whole or in part by the aid of wire, 51 
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radio, electromagnetic, photooptical or photoelectronic 52 

facilities, but does not include: 53 

   (i)  Any wire or oral communication; 54 

   (ii)  Any communication made through a tone-only 55 

paging device; or 56 

   (iii)  Any communication from a "tracking device" 57 

as defined in 18 USC Section 3117. 58 

  (d)  "Electronic, mechanical, or other device" means any 59 

device or apparatus which can be used to intercept a wire, oral, 60 

or electronic communication other than: 61 

   (i)  Any telephone or telegraph instrument, 62 

equipment or facility or any component thereof: 63 

    1.  Furnished to the subscriber or user by a 64 

provider of wire or electronic service in the ordinary course of 65 

business and being used by the subscriber or user in the ordinary 66 

course of its business or furnished by the subscriber or user for 67 

connection to the facilities of the service and used in the 68 

ordinary course of its business; 69 

    2.  Being used by a provider of wire or 70 

electronic communication service in the ordinary course of its 71 

business; or 72 

    3.  Being used by an investigative or law 73 

enforcement officer in the ordinary course of that officer's 74 

duties; or 75 
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   (ii)  A hearing aid or similar device being used to 76 

correct subnormal hearing to not better than normal. 77 

  (e)  "Intercept" means the aural or other acquisition of 78 

the contents of any wire, electronic, or oral communication 79 

through the use of any electronic, mechanical, or other device. 80 

  (f)  "Investigative or law enforcement officer" means an 81 

investigator employed by the Office of the Attorney General. 82 

  (g)  "Judge of competent jurisdiction" means any circuit 83 

court judge or any justice of the Supreme Court of Mississippi. 84 

  (h)  "Oral communication" means any oral communication 85 

uttered by a person exhibiting an expectation that the 86 

communication is not subject to interception under circumstances 87 

justifying that expectation, but "oral communication" does not 88 

include any electronic communication. 89 

  (i)  "Pen register" means a device which records or 90 

decodes electronic or other impulses which identify the numbers 91 

dialed or otherwise transmitted on the telephone line to which the 92 

device is attached, but "pen register" does not include any device 93 

used by a provider or customer of a wire or electronic 94 

communication service for billing, or recording as an incident to 95 

billing, for communication services provided by the provider or 96 

any device used by a provider or customer of a wire communication 97 

service for cost accounting or other like purposes in the ordinary 98 

course of its business. 99 
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  (j)  "Prosecutor" means the Mississippi Attorney General 100 

or his or her designee, if designated, in writing, on a 101 

case-by-case basis. 102 

  (k)  "Provider of wire or electronic communications 103 

service" means an entity which holds itself out to the public as 104 

engaged in the business of transmitting messages through the use 105 

of wire communication or electronic communication, as both terms 106 

are defined in this section. 107 

  (l)  "Wire communication" means any aural transfer made 108 

in whole or in part through the use of facilities for the 109 

transmission of communications by the aid of wire, cable, or other 110 

like connection between the point of origin and the point of 111 

reception, including the use of such connection in a switching 112 

station, furnished or operated by any person engaged as a provider 113 

of wire or electronic communications service in providing or 114 

operating those facilities for the transmission of communications. 115 

 SECTION 3.  (1)  Each application for an order authorizing 116 

the interception of a wire, oral or electronic communication shall 117 

be made in writing upon oath or affirmation to a judge of 118 

competent jurisdiction in: 119 

  (a)  The district where the interception of a wire, oral 120 

or electronic communication is to occur; 121 

  (b)  Any district where jurisdiction exists to prosecute 122 

the underlying offense to support an intercept order under this 123 

act; or  124 
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  (c)  The county in which the principal office of the 125 

Attorney General is located.  126 

 (2)  The application shall state the prosecutor's authority 127 

to make the application and shall include the following 128 

information: 129 

  (a)  Identity of the prosecutor making the application; 130 

  (b)  A full and complete statement of the facts and 131 

circumstances relied upon by the applicant to justify the 132 

applicant's belief that an order should be issued, including: 133 

   (i)  Details as to the particular offense, under 134 

Sections 97-5-31 through 97-5-37, that has been, is being, or is 135 

about to be committed; 136 

   (ii)  A particular description of the nature and 137 

location of the facilities from which or the place where the 138 

communication is to be intercepted; 139 

   (iii)  A particular description of the type of 140 

communications sought to be intercepted; and 141 

   (iv)  The identity of all persons, if known, 142 

committing the offense and whose communications are to be or may 143 

be intercepted; 144 

  (c)  A full and complete statement as to whether or not 145 

other investigative procedures have been tried and failed or why 146 

they reasonably appear to be unlikely to succeed if tried or to be 147 

too dangerous; 148 
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  (d)  A statement of the period of time for which the 149 

interception is required to be maintained.  The period of time 150 

shall be no more than thirty (30) days from the day that the 151 

wiretap is activated.  If the nature of the investigation is such 152 

that the authorization for interception should not automatically 153 

terminate when the described type of communication has been first 154 

obtained, a particular description of facts establishing probable 155 

cause to believe that additional communications of the same type 156 

will occur thereafter; 157 

  (e)  A full and complete statement of the facts 158 

concerning all previous applications known to the individuals 159 

authorizing and making the application, made to any judge for 160 

authorization to intercept wire, oral or electronic communications 161 

involving any of the same persons, facilities, or places specified 162 

in the application, and the action taken by the judge on each 163 

application; and 164 

  (f)  Where the application is for the extension of an 165 

order beyond thirty (30) days, a statement setting forth the 166 

results thus far obtained from the interception, or a reasonable 167 

explanation of the failure to obtain results. 168 

 (3)  The judge may require the applicant to furnish 169 

additional testimony or documentary evidence in support of the 170 

application. 171 

 SECTION 4.  (1)  Upon receipt of an application, the judge 172 

may enter an ex parte order, as requested or as modified, 173 
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authorizing interception of wire, oral or electronic 174 

communications within the district in which the judge is sitting, 175 

and outside that district but within this state in the case of a 176 

mobile interception device, if the judge determines on the basis 177 

of the facts submitted by the applicant that: 178 

  (a)  There is probable cause for belief that an 179 

individual is committing, has committed, or is about to commit a 180 

particular offense enumerated in Sections 97-5-31 through 97-5-37; 181 

  (b)  There is probable cause for belief that particular 182 

communications concerning that offense will be obtained through 183 

the interception; 184 

  (c)  Normal investigative procedures have been tried and 185 

have failed or reasonably appear to be unlikely to succeed if 186 

tried or to be too dangerous; and 187 

  (d)  There is probable cause for belief that the 188 

facilities from which, or the place where, the wire, oral or 189 

electronic communications are to be intercepted are being used, or 190 

about to be used, in connection with the commission of the 191 

offense, or are leased to, listed in the name of, or commonly used 192 

by the person. 193 

 (2)  (a)  Each order authorizing the interception of any 194 

wire, oral or electronic communication under this section shall 195 

specify: 196 

   (i)  The identity of all persons, if known, whose 197 

communications are to be or may be intercepted; 198 
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   (ii)  The nature and location of the communications 199 

facilities as to which, or the place where, authority to intercept 200 

is granted; 201 

   (iii)  A particular description of the type of 202 

communication sought to be intercepted, and a statement of the 203 

particular offense to which it relates; 204 

   (iv)  The identity of the agency authorized to 205 

intercept the communications, and the identity of the person 206 

authorizing the application; and 207 

   (v)  The period of time during which the 208 

interception is authorized, including a statement as to whether or 209 

not the interception shall automatically terminate when the 210 

described communication has been first obtained. 211 

  (b)  An order authorizing the interception of a wire, 212 

oral or electronic communication under this section shall, upon 213 

the request of the applicant, direct that a provider of wire or 214 

electronic communication service, landlord, custodian, or other 215 

person shall furnish the applicant with all information, 216 

facilities, and technical assistance necessary to accomplish the 217 

interception unobtrusively and with a minimum of interference with 218 

the services that the service provider, landlord, custodian, or 219 

person is according the person whose communications are to be 220 

intercepted.  Any provider of wire or electronic communication 221 

service, landlord, custodian, or other person furnishing 222 

facilities or technical assistance shall be compensated by the 223 
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applicant for reasonable expenses incurred in providing the 224 

facilities or assistance. 225 

 (3)  (a)  No order entered under this section may authorize 226 

or approve the interception of any wire, oral or electronic 227 

communication for any period longer than is necessary to achieve 228 

the objective of the authorization, nor in any event longer than 229 

thirty (30) days.  The thirty-day period begins on the earlier of 230 

the day on which the investigative or law enforcement officer 231 

first begins to conduct an interception under the order or ten 232 

(10) days after the order is entered.  233 

  (b)  Extensions of an order may be granted, but only 234 

upon application for an extension made in accordance with Section 235 

3 of this act and the court making the findings required by 236 

subsection (1) of this section.  The period of extension shall be 237 

no longer than the authorizing judge deems necessary to achieve 238 

the purposes for which it was granted and in no event for longer 239 

than thirty (30) days.  Every order and extension of an order 240 

shall contain a provision that the authorization to intercept 241 

shall be executed as soon as practicable, shall be conducted in a 242 

way as to minimize the interception of communications not 243 

otherwise subject to interception under this act, and must 244 

terminate upon attainment of the authorized objective, or in any 245 

event in thirty (30) days.  246 

  (c)  In the event the intercepted communication is in a 247 

code or foreign language, and an expert in that code or foreign 248 
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language is not reasonably available during the interception 249 

period, minimization may be accomplished as soon as practicable 250 

after interception.  An interpretation or decoding of an 251 

interception under this subsection (3)(c) may be conducted in 252 

whole or in part by an investigative or law enforcement officer, 253 

or by an individual operating under a contract with the state, 254 

acting under the supervision of an investigative or law 255 

enforcement officer. 256 

 SECTION 5.  The contents of any wire, oral or electronic 257 

communication intercepted by any means authorized by this act 258 

shall, if possible, be recorded on tape or wire or other 259 

comparable device.  The recording of the contents of any wire, 260 

oral or electronic communication under this section shall be done 261 

in a way as will protect the recording from editing or other 262 

alterations.  263 

 SECTION 6.  (1)  Immediately upon the expiration of the 264 

period of the order, or extensions of the order, the recordings 265 

shall be made available to the judge issuing the order and sealed 266 

under the judge's direction.  All recordings of wire, oral or 267 

electronic communications shall be treated as confidential and 268 

shall not be open for inspection by members of the public.  269 

Custody of the recordings shall be wherever the judge orders.  The 270 

recordings shall not be destroyed except upon an order of the 271 

issuing judge and in any event shall be kept for five (5) years; 272 

provided, that upon the agreement of the person whose 273 
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communications were intercepted, or that person's counsel, and the 274 

appropriate prosecutor, the issuing judge may order the 275 

destruction of all recordings at any time.  276 

 (2)  Prior to the recordings being made available to the 277 

judge issuing the order, sealed, duplicate recordings may be made 278 

for use or disclosure, as set forth in this act for investigations 279 

or in response to a lawful motion for discovery in a criminal 280 

proceeding.  All duplicate recordings or written transcripts shall 281 

be treated as confidential and shall not be open for inspection by 282 

members of the public.  283 

 (3)  Upon an order of the issuing judge, the contents of any 284 

wire, oral or electronic communication may be unsealed and used 285 

while giving testimony, as set forth in this act.  The presence of 286 

the seal provided for by subsection (1) of this section, or a 287 

satisfactory explanation for the absence of the seal, shall be a 288 

prerequisite for the use or disclosure of the contents of any 289 

wire, oral or electronic communication or evidence derived 290 

therefrom under this act.  All wire, oral or electronic 291 

communications that are not disclosed while giving testimony 292 

retain their confidential character and shall not be open for 293 

inspection by members of the public.  294 

 (4)  Immediately following use while giving testimony, the 295 

recordings shall be returned to the judge issuing the order and 296 

resealed under the judge's direction. 297 
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 (5)  Any violation of this section may be punished as 298 

contempt of court by the issuing or denying judge. 299 

 SECTION 7.  (1)  Applications made and orders granted under 300 

this act shall be treated as confidential and shall not be open 301 

for inspection by members of the public.  Applications and orders 302 

shall be sealed by the judge and custody shall be wherever the 303 

judge directs.  The applications and orders shall be disclosed 304 

only upon a showing of good cause before a judge of competent 305 

jurisdiction and shall not be destroyed except on order of the 306 

issuing or denying judge and in any event shall be kept for five 307 

(5) years.  Upon the agreement of the person named in the order or 308 

application, or that person's counsel, and the appropriate 309 

prosecutor, the issuing judge may order the destruction of such 310 

applications and orders at any time. 311 

 (2)  Within a reasonable time, but not later than ninety (90) 312 

days after the termination of an order of approval, the 313 

termination of an order authorizing an extension or the denial of 314 

an application, whichever is later, the issuing or denying judge 315 

shall cause an inventory to be served on the persons named in the 316 

order or application and any other parties to intercepted 317 

communications as determined by the judge exercising judicial 318 

discretion in the interest of justice.  The inventory shall 319 

include notice of: 320 

  (a)  The fact of entry of the order or the application; 321 
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  (b)  The date of the entry and the period of authorized 322 

interception, or the denial of the application; and 323 

  (c)  The fact that during the period wire, oral or 324 

electronic communications were or were not intercepted. 325 

 (3)  The judge, upon the filing of a motion, may, in the 326 

judge's discretion, make available to the person or the person's 327 

counsel for inspection any portions of the intercepted 328 

communications, applications and orders as the judge determines to 329 

be in the interest of justice.  On an ex parte showing of good 330 

cause to a judge of competent jurisdiction, the serving of the 331 

inventory required by subsection (2) of this section may be 332 

postponed for ninety (90) days.  At the end of this period, the 333 

judge may allow additional ninety-day extensions, but only on 334 

further showing of good cause. 335 

 (4)  Any violation of this section may be punished as 336 

contempt of court by the issuing or denying judge. 337 

 SECTION 8.  The contents of any intercepted wire, oral or 338 

electronic communication or evidence derived therefrom shall not 339 

be received in evidence or otherwise disclosed in any trial in a 340 

state court unless each party, not less than ten (10) days before 341 

the trial, hearing, or proceeding, has been furnished with a copy 342 

of the court order, and accompanying application, under which the 343 

interception was authorized.  This ten-day period may be waived by 344 

the judge if the judge finds that it was not possible to furnish 345 

the party with the information ten (10) days before the trial, 346 
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hearing, or proceeding and that the party will not be prejudiced 347 

by the delay in receiving the information. 348 

 SECTION 9.  (1)  (a)  Any aggrieved person in any trial, 349 

hearing, or proceeding in or before any court may move to suppress 350 

the contents of any intercepted wire, oral or electronic 351 

communication, or evidence derived therefrom, on the grounds that: 352 

   (i)  The communication was unlawfully intercepted; 353 

   (ii)  The order of authorization under which it was 354 

intercepted is insufficient on its face; or 355 

   (iii)  The interception was not made in conformity 356 

with the order of authorization.  357 

  (b)  The motion shall be made before the trial, hearing 358 

or proceeding, unless there was no opportunity to make the motion 359 

or the person was not aware of the grounds of the motion.  If the 360 

motion is granted, the contents of the intercepted wire, oral or 361 

electronic communication, or evidence derived therefrom, shall be 362 

treated as having been obtained in violation of this section.  The 363 

judge, upon the filing of a motion by the aggrieved person, may, 364 

in the judge's discretion, make available portions of the 365 

intercepted communication, or evidence derived therefrom, as the 366 

judge determines to be in the interest of justice. 367 

 (2)  In addition to any other right to appeal, the state has 368 

the right to appeal from an order granting a motion to suppress 369 

made under subsection (1) of this section, or the denial of an 370 

application for an order of approval or extension of an order 371 
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under Section 4 of this act, if the prosecutor certifies to the 372 

judge or other official granting the motion or denying the 373 

application that the appeal is not taken for purposes of delay.  374 

The appeal shall be taken within thirty (30) days after the date 375 

the order was entered and shall be diligently prosecuted. 376 

 SECTION 10.  (1)  Any investigative or law enforcement 377 

officer who, by any means authorized by this act, has obtained 378 

knowledge of the contents of any wire, oral or electronic 379 

communication, or evidence of child exploitation, as set forth in 380 

Sections 97-5-31 through 97-5-37, derived therefrom, may disclose 381 

such contents to another investigative or law enforcement officer 382 

to the extent that disclosure is appropriate to the proper 383 

performance of the official duties of the officer making or 384 

receiving the disclosure. 385 

 (2)  Any investigative or law enforcement officer who, by any 386 

means authorized by this act, has obtained knowledge of the 387 

contents of any wire, oral or electronic communication or evidence 388 

of child exploitation, as set forth in Sections 97-5-31 through 389 

97-5-37, derived therefrom may use the contents to the extent the 390 

use is appropriate to the proper performance of the officer's 391 

official duties. 392 

 (3)  Any person who has received, by any means authorized by 393 

this act, any information concerning a wire, oral or electronic 394 

communication, or evidence of child exploitation, as set forth in 395 

Sections 97-5-31 through 97-5-37, derived therefrom, intercepted 396 
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in accordance with this act may disclose the contents of that 397 

communication or derivative evidence while giving testimony under 398 

oath or affirmation in any proceeding held under the authority of 399 

the State of Mississippi, or of the United States, or a political 400 

subdivision of the United States. 401 

 (4)  An otherwise privileged wire, oral or other 402 

communication intercepted in accordance with, or in violation of, 403 

the provisions of this act does not lose its privileged character, 404 

and any evidence derived from such privileged communication 405 

against the party to the privileged communication shall be 406 

considered privileged also. 407 

 (5)  When an investigative or law enforcement officer, while 408 

engaged in intercepting wire, oral or electronic communications in 409 

the manner authorized in this act, intercepts wire, oral or 410 

electronic communications relating to a crime of violence listed 411 

in Section 97-3-2, other than those specified in the order of 412 

authorization, the contents thereof and evidence derived 413 

therefrom, may be disclosed or used as provided in subsections (2) 414 

and (3) of this section when authorized by a judge of competent 415 

jurisdiction where the judge finds on subsequent application that 416 

the contents were otherwise intercepted in accordance with this 417 

act.  The application shall be made as soon as practicable after 418 

the interception. 419 

 SECTION 11.  A wire, oral or electronic communication that 420 

has been intercepted and any evidence derived therefrom shall not 421 
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be received in evidence in a trial, hearing, or other proceeding 422 

in any court or before any grand jury if the disclosure of that 423 

information would be in violation of this act. 424 

 SECTION 12.  (1)  In January of each year, the Mississippi 425 

Attorney General shall report to the President of the Senate and 426 

the Speaker of the House of Representatives: 427 

  (a)  A general description of the interceptions made 428 

under the order or extension during the preceding year, including: 429 

   (i)  The approximate number of persons whose 430 

communications were intercepted; and 431 

   (ii)  The approximate nature, amount, and cost of 432 

the manpower and other resources used in the interceptions; 433 

  (b)  The number of arrests resulting from interceptions 434 

made under the order or extension, and the offenses for which 435 

arrests were made; 436 

  (c)  The number of trials resulting from the 437 

interceptions; 438 

  (d)  The number of motions to suppress made with respect 439 

to the interceptions, and the number granted or denied; and 440 

  (e)  The number of convictions resulting from the 441 

interceptions and the offenses for which the convictions were 442 

obtained and the general assessment of the importance of the 443 

interceptions. 444 

 (2)  Whenever an order authorizing interception is entered 445 

pursuant to this act, the order may, at the discretion of the 446 
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judge who issued the order, require that reports be made to the 447 

judge who issued the order showing what progress has been made 448 

toward achievement of the authorized objective and the need for 449 

continued interception at intervals of no less than ten (10) days.  450 

 SECTION 13.  Any ambiguity in this act shall be resolved in 451 

favor of the aggrieved party and against the state. 452 

 SECTION 14.  Any judge of competent jurisdiction may issue a 453 

pen register or trap and trace order pursuant to the provisions 454 

and requirements of 18 USC Section 3123 et seq. 455 

 SECTION 15.  Sections 1 through 14 of this act shall be 456 

codified in Title 7, Chapter 5, Mississippi Code of 1972. 457 

 SECTION 16.  This act shall take effect and be in force from 458 

and after July 1, 2021.  459 


