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Representative Bomgar To: Drug Policy

HOUSE BILL NO. 1010

AN ACT TO AMEND SECTIONS 41-29-153, 41-29-176, 41-29-179 AND
41-29-107.1, MISSISSIPPI CODE OF 1972, TO PROHIBIT ASSET
FORFEITURE FOR ARRESTS OR CONVICTIONS FOR POSSESSION OF
TWENTY-EIGHT GRAMS OR LESS OF MARIJUANA; TO BRING FORWARD SECTION
41-29-139, MISSISSIPPI CODE OF 1972, FOR PURPOSES OF AMENDMENT;
AND FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
SECTION 1. Section 41-29-153, Mississippi Code of 1972, is
amended as follows:

41-29-153. (a) Except as otherwise provided in this section

for possession of twenty-eight (28) grams or less of marijuana,

the following are subject to forfeiture:

(1) All controlled substances which have been
manufactured, distributed, dispensed or acquired in violation of
this article or in wviolation of Article 5 of this chapter;

(2) All raw materials, products and equipment of any
kind which are used, or intended for use, in manufacturing,
compounding, processing, delivering, importing, or exporting any
controlled substance in violation of this article or in violation

of Article 5 of this chapter;
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(3) All property which is used, or intended for use, as
a container for property described in paragraph (1) or (2) of this
subsection;

(4) All conveyances, including aircraft, vehicles or
vessels, which are used, or intended for use, to transport, or in
any manner to facilitate the transportation, sale, receipt,
possession or concealment of property described in paragraph (1)
or (2) of this subsection, however:

A. No conveyance used by any person as a common
carrier in the transaction of business as a common carrier is
subject to forfeiture under this section unless it appears that
the owner or other person in charge of the conveyance is a
consenting party or privy to a violation of this article;

B. ©No conveyance 1s subject to forfeiture under
this section by reason of any act or omission proved by the owner
thereof to have been committed or omitted without his knowledge or
consent; 1f the confiscating authority has reason to believe that
the conveyance is a leased or rented conveyance, then the
confiscating authority shall notify the owner of the conveyance
within five (5) days of the confiscation;

C. A forfeiture of a conveyance encumbered by a
bona fide security interest is subject to the interest of the
secured party if he neither had knowledge of nor consented to the

act or omission;
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D.

A conveyance is not subject to forfeiture for a

violation of Section 41-29-139(c) (2) (A) 1, 2 or (B)1l or (C)1, 2,

3;

(3)

All money,

research products and materials,

tapes and data which are used,

deadly weapons, books, records, and

including formulas, microfilm,

or intended for use, 1n violation

of this article or in violation of Article 5 of this chapter;

(6)

41-29-105(v) ;

furnished,

(7)

All drug paraphernalia as defined in Section

and

Everything of value, including real estate,

or intended to be furnished, in exchange for a

controlled substance in violation of this article, all proceeds

traceable to such an exchange,

instruments,

other things of wvalue used,

any violation of this article.

and all monies, negotiable

businesses or business investments, securities, and

or intended to be used, to facilitate

All monies, coin and currency

found in close proximity to forfeitable controlled substances, to

forfeitable drug manufacturing or distributing paraphernalia, or

to forfeitable records of the importation, manufacture or

distribution of controlled substances are presumed to be

forfeitable under this paragraph;

the burden of proof is upon

claimants of the property to rebut this presumption.

A.

No property shall be forfeited under the

provisions of subsection (a) (7) of this section, to the extent of

the interest of an owner,
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established by him to have been committed or omitted without his
knowledge or consent.

B. Neither personal property encumbered by a bona
fide security interest nor real estate encumbered by a bona fide
mortgage, deed of trust, lien or encumbrance shall be forfeited

under the provisions of subsection (a) (7) of this section, to the

extent of the interest of the secured party or the interest of the

mortgagee, holder of a deed of trust, lien or encumbrance by
reason of any act or omission established by him to have been
committed or omitted without his knowledge or consent.

(b) Property subject to forfeiture may be seized by the
bureau, local law enforcement officers, enforcement officers of
the Mississippi Department of Transportation, highway patrolmen,
the board, or the State Board of Pharmacy upon process issued by
any appropriate court having jurisdiction over the property.
Seizure without process may be made if:

(1) The seizure is incident to an arrest or a search
under a search warrant or an inspection under an administrative
inspection warrant;

(2) The property subject to seizure has been the
subject of a prior judgment in favor of the state in a criminal
injunction or forfeiture proceeding based upon this article;

(3) The bureau, the board, local law enforcement
officers, enforcement officers of the Mississippi Department of

Transportation, or highway patrolmen, or the State Board of
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Pharmacy have probable cause to believe that the property is
directly or indirectly dangerous to health or safety;

(4) The bureau, local law enforcement officers,
enforcement officers of the Mississippi Department of
Transportation, highway patrolmen, the board, or the State Board
of Pharmacy have probable cause to believe that the property was
used or 1s intended to be used in violation of this article; or

(5) The seizing law enforcement agency obtained a

seizure warrant as described in * * * subsection (f) of this

section.

(c) Controlled substances listed in Schedule I of Section
41-29-113 that are possessed, transferred, sold, or offered for
sale in violation of this article are contraband and shall be
seized and summarily forfeited to the state. Controlled
substances listed in the said Schedule I, which are seized or come
into the possession of the state, the owners of which are unknown,
are contraband and shall be summarily forfeited to the state.

(d) Species of plants from which controlled substances in
Schedules I and II of Sections 41-29-113 and 41-29-115 may be
derived which have been planted or cultivated in violation of this
article, or of which the owners or cultivators are unknown, or
which are wild growths, may be seized and summarily forfeited to
the state.

(e) The failure, upon demand by the bureau and/or local law
enforcement officers, or their authorized agents, or highway
H. B. No. 1010 0001 ~ OFFICIAL ~

18/HR31/R1017.1
PAGE 5 (GT\JAB)



120

121

122

123

124

125

126

127

128

129

130

131

132

133

134

135

136

137

138

139

140

141

142

143

144

patrolmen designated by the bureau, the board, or the State Board
of Pharmacy, of the person in occupancy or in control of land or
premises upon which the species of plants are growing or being
stored, to produce an appropriate registration, or proof that he
is the holder thereof, constitutes authority for the seizure and
forfeiture of the plants.

(f) (1) When any property is seized under the Uniform
Controlled Substances Law, except as otherwise provided in
paragraph (3) of this subsection, by a law enforcement agency with
the intent to be forfeited, the law enforcement agency that seized
the property shall obtain a seizure warrant from the county or
circuit court having jurisdiction of such property within
seventy-two (72) hours of any seizure, excluding weekends and
holidays. Any law enforcement agency that fails to obtain a
seizure warrant within seventy-two (72) hours as required by this
section shall notify the person from whom the property was seized
that it will not be forfeited and shall provide written
instructions advising the person how to retrieve the seized
property.

(2) A circuit or county judge having jurisdiction of
any property other than a controlled substance, raw material or
paraphernalia, may issue a seizure warrant upon proper oath or
affirmation from a law enforcement agency. The law enforcement
agency that is seeking a seizure warrant shall provide the
following information to the judge:
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A. Probable cause to believe that the property was
used or intended to be used in violation of this article;

B. The name of the person from whom the property
was seized; and

C. A detailed description of the property which is
seized, including the value of the property.

(3) This subsection does not apply to seizures

performed pursuant to Section 41-29-157 when property is
specifically set forth in a search and seizure warrant.

(g) The provisions of this section shall not apply to any

arrest or conviction for possession of twenty-eight (28) grams or

less of marijuana.

SECTION 2. Section 41-29-176, Mississippi Code of 1972, is
amended as follows:

41-29-176. (1) Except as otherwise provided in Section
41-29-107.1, when any property other than a controlled substance,
raw material or paraphernalia, the value of which does not exceed
Twenty Thousand Dollars ($20,000.00), is seized under the Uniform
Controlled Substances Law, the property may be forfeited by the
administrative forfeiture procedures provided for in this section.

However, no property shall be forfeited for an arrest or

conviction for possession of twenty-eight (28) grams or less of

marijuana.

(2) The attorney for or any representative of the seizing
law enforcement agency shall provide notice of intention to
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forfeit the seized property administratively, either by certified
mail, return receipt requested, or by personal delivery, to all
persons who are required to be notified pursuant to Section
41-29-177(2) .

(3) If notice of intention to forfeit the seized property
administratively cannot be given as provided in subsection (2) of
this section because of refusal, failure to claim, insufficient
address or any other reason, the attorney for or representative of
the seizing law enforcement agency shall provide notice by
publication in a newspaper of general circulation in the county in
which the seizure occurred for once a week for three (3)
consecutive weeks. However, if the value of the property seized
does not exceed Ten Thousand Dollars ($10,000.00), substitute
notice under this subsection (3) of intention to administratively
forfeit the property may be made by posting a notice on an
official state government forfeiture site for at least thirty (30)
consecutive days. The site shall be created and maintained by the
Mississippi Bureau of Narcotics. Should other seizing law
enforcement agencies choose to utilize the site for Internet
publication, the bureau may charge a reasonable fee for such
usage.

(4) Notice pursuant to subsections (2) and (3) of this
section shall include the following information:

(a) A description of the property;
(b) The approximate value of the property;
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(c) The date and place of the seizure;

(d) The connection between the property and the
violation of the Uniform Controlled Substances Law;

(e) The instructions for filing a request for judicial
review; and

(f) A statement that the property will be forfeited to
the seizing law enforcement agency if a request for judicial
review is not timely filed.

(5) Any person claiming an interest in property which is the
subject of a notice under this section may, within thirty (30)
days after receipt of the notice or of the date of the first
publication of the notice, file a petition to contest forfeiture
signed by the claimant in the county court, if a county court
exists, or otherwise in the circuit court of the county in which
the seizure is made or the county in which the criminal
prosecution is brought, in order to claim an interest in the
property. Upon the filing of the petition and the payment of the
filing fees, service of the petition shall be made on the attorney
for or representative of the seizing law enforcement agency, and
the proceedings shall thereafter be governed by the rules of civil
procedure.

(6) If no petition to contest forfeiture is timely filed and
a seizure warrant was properly obtained, the district attorney or
his or her designee or the attorney for the bureau, as applicable,

shall prepare a written declaration of forfeiture of the subject
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property and the forfeited property shall be used, distributed or
disposed of in accordance with the provisions of Section
41-29-181.

SECTION 3. Section 41-29-179, Mississippi Code of 1972, is
amended as follows:

41-29-179. (1) Except as otherwise provided in Section
41-29-176 and Section 41-29-107.1, an owner of property, other
than a controlled substance, raw material or paraphernalia, that
has been seized shall file an answer within thirty (30) days after
the completion of service of process. If an answer is not filed,
the court shall hear evidence that the property is subject to
forfeiture and forfeit the property to the Mississippi Bureau of

Narcotics or the local law enforcement agency. However, no

property shall be forfeited for an arrest or conviction for

possession of twenty-eight (28) grams or less of marijuana. If an

answer is filed, a time for hearing on forfeiture shall be set
within thirty (30) days of filing the answer or at the succeeding
term of court if court would not be in progress within thirty (30)
days after filing the answer. Provided, however, that upon
request by the Bureau of Narcotics, the local law enforcement
agency or the owner of the property, the court may postpone said
forfeiture hearing to a date past the time any criminal action is
pending against said owner.

(2) If the owner of the property has filed an answer denying
that the property is subject to forfeiture, then the burden is on
H. B. No. 1010 0001 ~ OFFICIAL ~
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the * * * Mississippi Bureau of Narcotics to prove that the

property 1is subject to forfeiture. However, if an answer has not
been filed by the owner of the property, the petition for
forfeiture may be introduced into evidence and is prima facie
evidence that the property is subject to forfeiture. The standard
of proof placed upon the petitioner in regard to property
forfeited under the provisions of this article shall be by * * *

clear and convincing evidence.

(3) At the hearing any claimant of any right, title or
interest in the property may prove his lien, encumbrance, security
interest, other interest in the nature of a security interest,
mortgage or deed of trust to be bona fide and created without
knowledge or consent that the property was to be used so as to
cause the property to be subject to forfeiture.

(4) If it is found that the property is subject to
forfeiture, then the judge shall forfeit the property to the
Mississippi Bureau of Narcotics or the local law enforcement
agency. However, if proof at the hearing discloses that the
interest of any bona fide lienholder, secured party, other person
holding an interest in the property in the nature of a security
interest, or any holder of a bona fide encumbrance, mortgage or
deed of trust is greater than or equal to the present value of the
property, the court shall order the property released to him. If
such interest is less than the present value of the property and

if the proof shows that the property is subject to forfeiture, the
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court shall order the property forfeited to the Mississippi Bureau
of Narcotics or the local law enforcement agency.

(5) Upon a petition filed in the name of the State of
Mississippi, the county or the municipality with the clerk of the
circuit court of the county in which the seizure of any controlled
substance or raw material is made, the circuit court having
jurisdiction may order the controlled substance or raw material
summarily forfeited except when lawful possession and title can be
ascertained. If a person is found to have had lawful possession
and title prior to seizure, the court shall order the controlled
substance or raw material returned to the owner, if the owner so
desires. Upon a petition filed in the name of the State of
Mississippi, the county or the municipality with the clerk of the
circuit court of the county in which the seizure of any purported
paraphernalia is made, the circuit court having jurisdiction may
order such seized property summarily forfeited when the court has
determined the seized property to be paraphernalia as defined in
Section 41-29-105(v) .

SECTION 4. Section 41-29-107.1, Mississippi Code of 1972, 1is
amended as follows:

41-29-107.1. (1) The Mississippi Bureau of Narcotics shall
establish and maintain a public website that is searchable by case
numbers created by the bureau which tracks seized property from
the time of seizure to final disposition of the property. The

website shall be designed in a manner that allows the information

H. B. No. 1010 OO OO0 RO ~ OFFICIAL ~
18/HR31/R1017.1
PAGE 12 (GT\JAB)



295

296

297

298

299

300

301

302

303

304

305

306

307

308

309

310

311

312

313

314

315

316

317

318

required by this section to be uploaded to the website. The
website shall include the following information regarding property
that is seized by a law enforcement agency pursuant to Section
41-29-153:

(a) The name of the law enforcement agency that seized
the property;

(b) A description of each item seized, including the
approximate value of the property;

(c) A copy of the notice of intent to forfeit as
described in Section 41-29-176 or the petition for forfeiture as
described in Section 41-29-177, whichever is applicable;

(d) A copy of any petition to contest forfeiture filed
as described in Section 41-29-176;

(e) If a forfeiture was obtained because no petition to
contest forfeiture was timely filed as provided in Section
41-29-176, a copy of the written declaration of forfeiture as
required by Section 41-29-176;

(f) If a forfeiture is obtained under Section
41-29-177, a copy of any final judgment or dispositive order
regarding the merits of the petition for forfeiture; * * *

(g) If the forfeiture was initiated under Section
41-29-176 and a petition to contest is filed, a copy of any final
order or other dispositive order regarding the forfeiture * * *;

and
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(h) TIf the forfeiture was improperly executed because

the forfeiture was initiated due to an arrest or conviction for

twenty-eight (28) grams or less of marijuana.

(2) (a) Except as otherwise provided in this section for
the bureau, upon seizure of any property by a law enforcement
agency pursuant to Section 41-29-153, the seizing law enforcement
agency shall provide the applicable information required by
subsection (1) of this section to the district attorney of the
county in which the property was seized within thirty (30) days of
such seizure. However, if the bureau is conducting the seizure of
property on behalf of a law enforcement agency, the provisions of
paragraph (b) of this subsection shall apply. Within thirty (30)
days of receipt of notice of intent to forfeit as described in
Section 41-29-176 or the filing of a petition for forfeiture as
described in Section 41-29-177 in a court of competent
jurisdiction, the district attorney shall upload the information
required by this section to the bureau's website. Within thirty
(30) days of service of a petition to contest forfeiture as
described by Section 41-29-176, the district attorney shall upload
the information required by the section to the bureau's website.
Within thirty (30) days of dispositive actions regarding any
seized property, the district attorney shall upload the applicable
information required by subsection (1) of this section to the
bureau's website. The commander of a multijurisdictional

taskforce may appoint one (1) agency to report its seizures to the
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district attorney of the county in which the property was seized.
Any law enforcement agency that fails to provide the information
required by this section shall be disqualified from applying for
or receiving state grants.

(b) Upon seizure of any property by the bureau pursuant
to Section 41-29-153 or pursuant to a request by a law enforcement
agency for the bureau to seize property on behalf of the law
enforcement agency, the bureau shall upload the information
required by this subsection on its website within thirty (30) days
of the seizure, or from the time of the receipt of the request
from the law enforcement agency.

(3) Failure to upload the information required by this
section shall not invalidate the seizure or otherwise preclude the
same.

(4) The Mississippil Bureau of Narcotics shall adopt rules
and regulations that are necessary to implement this section.

(5) For purposes of this section, the term "law enforcement
agency" includes any person or entity having seizure authority
under Section 41-29-159.

(6) Failure to substantially comply with the provisions of
this section shall disqualify the seizing law enforcement agency
from applying for or receiving federal or state grants until such
time as in compliance with this section.

(7) The provisions of this section shall be required only at
such time as the Legislature has appropriated funds for the bureau
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to create and maintain the required website. The website shall be
created and functionally operational, not more than twelve (12)
months from the date that sufficient funds have been appropriated
for that purpose. The bureau shall provide at least thirty (30)
days notice in advance of the date when the website will be
operational to each district attorney in the state.

SECTION 5. Section 41-29-139, Mississippi Code of 1972, is
brought forward as follows:

41-29-139. (a) Transfer and possession with intent to
transfer. Except as authorized by this article, it is unlawful
for any person knowingly or intentionally:

(1) To sell, barter, transfer, manufacture, distribute,
dispense or possess with intent to sell, barter, transfer,
manufacture, distribute or dispense, a controlled substance; or

(2) To create, sell, barter, transfer, distribute,
dispense or possess with intent to create, sell, barter, transfer,
distribute or dispense, a counterfeit substance.

(b) Punishment for transfer and possession with intent to
transfer. Except as otherwise provided in Section 41-29-142, any
person who violates subsection (a) of this section shall be, if
convicted, sentenced as follows:

(1) For controlled substances classified in Schedule I
or II, as set out in Sections 41-29-113 and 41-29-115, other than

marijuana or synthetic cannabinoids:
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393 (A) If less than two (2) grams or ten (10) dosage

394 units, by imprisonment for not more than eight (8) years or a fine

395 of not more than Fifty Thousand Dollars ($50,000.00), or both.

396 (B) If two (2) or more grams or ten (10) or more

397 dosage units, but less than ten (10) grams or twenty (20) dosage

398 units, by imprisonment for not less than three (3) years nor more

399 than twenty (20) years or a fine of not more than Two Hundred

400 Fifty Thousand Dollars ($250,000.00), or both.

401 (C) If ten (10) or more grams or twenty (20) or

402 more dosage units, but less than thirty (30) grams or forty (40)

403 dosage units, by imprisonment for not less than five (5) years nor

404 more than thirty (30) years or a fine of not more than Five

405 Hundred Thousand Dollars ($500,000.00), or both.

4006 (2) (A) For marijuana:

407 1. If thirty (30) grams or less, by

408 imprisonment for not more than three (3) years or a fine of not

409 more than Three Thousand Dollars ($3,000.00), or both;

410 2. If more than thirty (30) grams but less

411 than two hundred fifty (250) grams, by imprisonment for not more

412 than five (5) years or a fine of not more than Five Thousand

413 Dollars ($5,000.00), or both;

414 3. If two hundred fifty (250) or more grams

415 Dbut less than five hundred (500) grams, by imprisonment for not

416 less than three (3) years nor more than ten (10) years or a fine

417 of not more than Fifteen Thousand Dollars ($15,000.00), or both;
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4., If five hundred (500) or more grams but
less than one (1) kilogram, by imprisonment for not less than five
(5) years nor more than twenty (20) years or a fine of not more
than Twenty Thousand Dollars ($20,000.00), or both.

(B) For synthetic cannabinoids:

1. If ten (10) grams or less, by imprisonment
for not more than three (3) years or a fine of not more than Three
Thousand Dollars ($3,000.00), or both;

2. If more than ten (10) grams but less than
twenty (20) grams, by imprisonment for not more than five (5)
years or a fine of not more than Five Thousand Dollars
(55,000.00), or both;

3. If twenty (20) or more grams but less than
forty (40) grams, by imprisonment for not less than three (3)
years nor more than ten (10) years or a fine of not more than
Fifteen Thousand Dollars ($15,000.00), or both;

4., If forty (40) or more grams but less than
two hundred (200) grams, by imprisonment for not less than five
(5) years nor more than twenty (20) years or a fine of not more
than Twenty Thousand Dollars ($20,000.00), or both.

(3) For controlled substances classified in Schedules
ITTI and IV, as set out in Sections 41-29-117 and 41-29-119:

(A) If less than two (2) grams or ten (10) dosage
units, by imprisonment for not more than five (5) years or a fine
of not more than Five Thousand Dollars ($5,000.00), or both;
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(B) If two (2) or more grams or ten (10) or more
dosage units, but less than ten (10) grams or twenty (20) dosage
units, by imprisonment for not more than eight (8) years or a fine
of not more than Fifty Thousand Dollars ($50,000.00), or both;

(C) If ten (10) or more grams or twenty (20) or
more dosage units, but less than thirty (30) grams or forty (40)
dosage units, by imprisonment for not more than fifteen (15) years
or a fine of not more than One Hundred Thousand Dollars
($100,000.00), or both;

(D) If thirty (30) or more grams or forty (40) or
more dosage units, but less than five hundred (500) grams or two
thousand five hundred (2,500) dosage units, by imprisonment for
not more than twenty (20) years or a fine of not more than Two
Hundred Fifty Thousand Dollars ($250,000.00), or both.

(4) For controlled substances classified in Schedule V,
as set out in Section 41-29-121:

(A) If less than two (2) grams or ten (10) dosage
units, by imprisonment for not more than one (1) year or a fine of
not more than Five Thousand Dollars ($5,000.00), or both;

(B) If two (2) or more grams or ten (10) or more
dosage units, but less than ten (10) grams or twenty (20) dosage
units, by imprisonment for not more than five (5) years or a fine
of not more than Ten Thousand Dollars ($10,000.00), or both;

(C) If ten (10) or more grams or twenty (20) or
more dosage units, but less than thirty (30) grams or forty (40)
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dosage units, by imprisonment for not more than ten (10) years or
a fine of not more than Twenty Thousand Dollars ($20,000.00), or
both;

(D) For thirty (30) or more grams or forty (40) or
more dosage units, but less than five hundred (500) grams or two
thousand five hundred (2,500) dosage units, by imprisonment for
not more than fifteen (15) years or a fine of not more than Fifty
Thousand Dollars ($50,000.00), or both.

(c) Simple possession. It is unlawful for any person
knowingly or intentionally to possess any controlled substance
unless the substance was obtained directly from, or pursuant to, a
valid prescription or order of a practitioner while acting in the
course of his professional practice, or except as otherwise
authorized by this article. The penalties for any violation of
this subsection (c) with respect to a controlled substance
classified in Schedules I, II, III, IV or V, as set out in Section
41-29-113, 41-29-115, 41-29-117, 41-29-119 or 41-29-121, including
marijuana or synthetic cannabinoids, shall be based on dosage unit
as defined herein or the weight of the controlled substance as set
forth herein as appropriate:

"Dosage unit (d.u.)" means a tablet or capsule, or in the
case of a liquid solution, one (1) milliliter. In the case of
lysergic acid diethylamide (LSD) the term, "dosage unit" means a
stamp, square, dot, microdot, tablet or capsule of a controlled

substance.
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For any controlled substance that does not fall within the
definition of the term "dosage unit," the penalties shall be based
upon the weight of the controlled substance.

The weight set forth refers to the entire weight of any
mixture or substance containing a detectable amount of the
controlled substance.

If a mixture or substance contains more than one (1)
controlled substance, the weight of the mixture or substance is
assigned to the controlled substance that results in the greater
punishment.

A person shall be charged and sentenced as follows for a
violation of this subsection with respect to:
(1) A controlled substance classified in Schedule I or
IT, except marijuana and synthetic cannabinoids:

(A) If less than one-tenth (0.1) gram or two (2)
dosage units, the violation is a misdemeanor and punishable by
imprisonment for not more than one (1) year or a fine of not more
than One Thousand Dollars ($1,000.00), or both.

(B) If one-tenth (0.1) gram or more or two (2) or
more dosage units, but less than two (2) grams or ten (10) dosage
units, by imprisonment for not more than three (3) years or a fine
of not more than Fifty Thousand Dollars ($50,000.00), or both.

(C) If two (2) or more grams or ten (10) or more
dosage units, but less than ten (10) grams or twenty (20) dosage
units, by imprisonment for not more than eight (8) years or a fine
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of not more than Two Hundred Fifty Thousand Dollars ($250,000.00),
or both.

(D) If ten (10) or more grams or twenty (20) or
more dosage units, but less than thirty (30) grams or forty (40)
dosage units, by imprisonment for not less than three (3) years
nor more than twenty (20) years or a fine of not more than Five
Hundred Thousand Dollars ($500,000.00), or both.

(2) (A) Marijuana and synthetic cannabinoids:

1. If thirty (30) grams or less of marijuana
or ten (10) grams or less of synthetic cannabinoids, by a fine of
not less than One Hundred Dollars ($100.00) nor more than Two
Hundred Fifty Dollars ($250.00). The provisions of this paragraph
(2) (A) may be enforceable by summons if the offender provides
proof of identity satisfactory to the arresting officer and gives
written promise to appear in court satisfactory to the arresting
officer, as directed by the summons. A second conviction under
this section within two (2) years is a misdemeanor punishable by a
fine of Two Hundred Fifty Dollars ($250.00), not more than sixty
(60) days in the county jail, and mandatory participation in a
drug education program approved by the Division of Alcohol and
Drug Abuse of the State Department of Mental Health, unless the
court enters a written finding that a drug education program is
inappropriate. A third or subsequent conviction under this
paragraph (2) (A) within two (2) years is a misdemeanor punishable
by a fine of not less than Two Hundred Fifty Dollars ($250.00) nor
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567

more than One Thousand Dollars ($1,000.00) and confinement for not
more than six (6) months in the county jail.

Upon a first or second conviction under this paragraph
(2) (A), the courts shall forward a report of the conviction to the
Mississippi Bureau of Narcotics which shall make and maintain a
private, nonpublic record for a period not to exceed two (2) years
from the date of conviction. The private, nonpublic record shall
be solely for the use of the courts in determining the penalties
which attach upon conviction under this paragraph (2) (A) and shall
not constitute a criminal record for the purpose of private or
administrative inquiry and the record of each conviction shall be
expunged at the end of the period of two (2) years following the
date of such conviction;

2. Additionally, a person who is the operator
of a motor vehicle, who possesses on his person or knowingly keeps
or allows to be kept in a motor vehicle within the area of the
vehicle normally occupied by the driver or passengers, more than
one (1) gram, but not more than thirty (30) grams of marijuana or
not more than ten (10) grams of synthetic cannabinoids is guilty
of a misdemeanor and, upon conviction, may be fined not more than
One Thousand Dollars ($1,000.00) or confined for not more than
ninety (90) days in the county jail, or both. For the purposes of
this subsection, such area of the vehicle shall not include the
trunk of the motor vehicle or the areas not normally occupied by

the driver or passengers if the vehicle is not equipped with a
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trunk. A utility or glove compartment shall be deemed to be
within the area occupied by the driver and passengers;
(B) Marijuana:

1. If more than thirty (30) grams but less
than two hundred fifty (250) grams, by a fine of not more than One
Thousand Dollars ($1,000.00), or confinement in the county jail
for not more than one (1) year, or both; or by a fine of not more
than Three Thousand Dollars ($3,000.00), or imprisonment in the
custody of the Department of Corrections for not more than three
(3) years, or both;

2. If two hundred fifty (250) or more grams
but less than five hundred (500) grams, by imprisonment for not
less than two (2) years nor more than eight (8) years or by a fine
of not more than Fifty Thousand Dollars ($50,000.00), or both;

3. If five hundred (500) or more grams but
less than one (1) kilogram, by imprisonment for not less than four
(4) years nor more than sixteen (16) years or a fine of not more
than Two Hundred Fifty Thousand Dollars ($250,000.00), or both;

4. If one (1) kilogram or more but less than
five (5) kilograms, by imprisonment for not less than six (6)
years nor more than twenty-four (24) years or a fine of not more
than Five Hundred Thousand Dollars ($500,000.00), or both;

5. If five (5) kilograms or more, by

imprisonment for not less than ten (10) years nor more than thirty
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(30) years or a fine of not more than One Million Dollars
($1,000,000.00), or both.
(C) Synthetic cannabinoids:

1. If more than ten (10) grams but less than
twenty (20) grams, by a fine of not more than One Thousand Dollars
($1,000.00), or confinement in the county jail for not more than
one (1) year, or both; or by a fine of not more than Three
Thousand Dollars ($3,000.00), or imprisonment in the custody of
the Department of Corrections for not more than three (3) years,
or both;

2. If twenty (20) or more grams but less than
forty (40) grams, by imprisonment for not less than two (2) years
nor more than eight (8) years or by a fine of not more than Fifty
Thousand Dollars ($50,000.00), or both;

3. If forty (40) or more grams but less than
two hundred (200) grams, by imprisonment for not less than four
(4) years nor more than sixteen (16) years or a fine of not more
than Two Hundred Fifty Thousand Dollars ($250,000.00), or both;

4., If two hundred (200) or more grams, by
imprisonment for not less than six (6) years nor more than
twenty-four (24) years or a fine of not more than Five Hundred
Thousand Dollars ($500,000.00), or both.

(3) A controlled substance classified in Schedule ITII,
IV or V as set out in Sections 41-29-117 through 41-29-121, upon

conviction, may be punished as follows:
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(A) If less than fifty (50) grams or less than one
hundred (100) dosage units, the offense is a misdemeanor and
punishable by not more than one (1) year or a fine of not more
than One Thousand Dollars ($1,000.00), or both.

(B) If fifty (50) or more grams or one hundred
(100) or more dosage units, but less than one hundred fifty (150)
grams or five hundred (500) dosage units, by imprisonment for not
less than one (1) year nor more than four (4) years or a fine of
not more than Ten Thousand Dollars ($10,000.00), or both.

(C) If one hundred fifty (150) or more grams or
five hundred (500) or more dosage units, but less than three
hundred (300) grams or one thousand (1,000) dosage units, by
imprisonment for not less than two (2) years nor more than eight
(8) years or a fine of not more than Fifty Thousand Dollars
($50,000.00), or both.

(D) If three hundred (300) or more grams or one
thousand (1,000) or more dosage units, but less than five hundred
(500) grams or two thousand five hundred (2,500) dosage units, by
imprisonment for not less than four (4) years nor more than
sixteen (16) years or a fine of not more than Two Hundred Fifty
Thousand Dollars ($250,000.00), or both.

(d) Paraphernalia. (1) It is unlawful for a person who is
not authorized by the State Board of Medical Licensure, State
Board of Pharmacy, or other lawful authority to use, or to possess

with intent to use, paraphernalia to plant, propagate, cultivate,

H. B. No. 1010 OO OO0 RO ~ OFFICIAL ~
18/HR31/R1017.1
PAGE 26 (GT\JAB)



642

643

644

645

646

647

648

649

650

651

652

653

654

655

656

657

658

659

660

661

662

663

664

665

666

grow, harvest, manufacture, compound, convert, produce, process,
prepare, test, analyze, pack, repack, store, contain, conceal,
inject, ingest, inhale or otherwise introduce into the human body
a controlled substance in violation of the Uniform Controlled
Substances Law. Any person who violates this subsection (d) (1) is
guilty of a misdemeanor and, upon conviction, may be confined in
the county jail for not more than six (6) months, or fined not
more than Five Hundred Dollars ($500.00), or both; however, no
person shall be charged with a violation of this subsection when
such person is also charged with the possession of thirty (30)
grams or less of marijuana under subsection (c) (2) (A) of this
section.

(2) It is unlawful for any person to deliver, sell,
possess with intent to deliver or sell, or manufacture with intent
to deliver or sell, paraphernalia, knowing, or under circumstances
where one reasonably should know, that it will be used to plant,
propagate, cultivate, grow, harvest, manufacture, compound,
convert, produce, process, prepare, test, analyze, pack, repack,
store, contain, conceal, inject, ingest, inhale, or otherwise
introduce into the human body a controlled substance in violation
of the Uniform Controlled Substances Law. Except as provided in
subsection (d) (3), a person who violates this subsection (d) (2) is
guilty of a misdemeanor and, upon conviction, may be confined in
the county jail for not more than six (6) months, or fined not
more than Five Hundred Dollars ($500.00), or both.
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(3) Any person eighteen (18) years of age or over who
violates subsection (d) (2) of this section by delivering or
selling paraphernalia to a person under eighteen (18) years of age
who is at least three (3) years his junior is guilty of a
misdemeanor and, upon conviction, may be confined in the county
jail for not more than one (1) year, or fined not more than One
Thousand Dollars ($1,000.00), or both.

(4) It is unlawful for any person to place in any
newspaper, magazine, handbill, or other publication any
advertisement, knowing, or under circumstances where one
reasonably should know, that the purpose of the advertisement, in
whole or in part, is to promote the sale of objects designed or
intended for use as paraphernalia. Any person who violates this
subsection is guilty of a misdemeanor and, upon conviction, may be
confined in the county jail for not more than six (6) months, or
fined not more than Five Hundred Dollars ($500.00), or both.

(e) It shall be unlawful for any physician practicing
medicine in this state to prescribe, dispense or administer any
amphetamine or amphetamine-like anorectics and/or central nervous
system stimulants classified in Schedule II, pursuant to Section
41-29-115, for the exclusive treatment of obesity, weight control
or weight loss. Any person who violates this subsection, upon
conviction, is guilty of a misdemeanor and may be confined for a
period not to exceed six (6) months, or fined not more than One
Thousand Dollars ($1,000.00), or both.
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(f) Trafficking. (1) Any person trafficking in controlled
substances shall be guilty of a felony and, upon conviction, shall
be imprisoned for a term of not less than ten (10) years nor more
than forty (40) years and shall be fined not less than Five
Thousand Dollars ($5,000.00) nor more than One Million Dollars
($1,000,000.00). The ten-year mandatory sentence shall not be
reduced or suspended. The person shall not be eligible for
probation or parole, the provisions of Sections 41-29-149,
47-5-139, 47-7-3 and 47-7-33, to the contrary notwithstanding.

(2) "Trafficking in controlled substances" as used
herein means:

(A) A violation of subsection (a) of this section
involving thirty (30) or more grams or forty (40) or more dosage
units of a Schedule I or II controlled substance except marijuana
and synthetic cannabinoids;

(B) A violation of subsection (a) of this section
involving five hundred (500) or more grams or two thousand five
hundred (2,500) or more dosage units of a Schedule III, IV or V
controlled substance;

(C) A wviolation of subsection (c) of this section
involving thirty (30) or more grams or forty (40) or more dosage
units of a Schedule I or II controlled substance except marijuana
and synthetic cannabinoids;

(D) A wviolation of subsection (c) of this section

involving five hundred (500) or more grams or two thousand five
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hundred (2,500) or more dosage units of a Schedule III, IV or V
controlled substance; or

(E) A violation of subsection (a) of this section
involving one (1) kilogram or more of marijuana or two hundred
(200) grams or more of synthetic cannabinoids.

(g) Aggravated trafficking. Any person trafficking in
Schedule I or II controlled substances, except marijuana and
synthetic cannabinoids, of two hundred (200) grams or more shall
be guilty of aggravated trafficking and, upon conviction, shall be
sentenced to a term of not less than twenty-five (25) years nor
more than life in prison and shall be fined not less than Five
Thousand Dollars ($5,000.00) nor more than One Million Dollars
($1,000,000.00). The twenty-five-year sentence shall be a
mandatory sentence and shall not be reduced or suspended. The
person shall not be eligible for probation or parole, the
provisions of Sections 41-29-149, 47-5-139, 47-7-3 and 47-7-33, to
the contrary notwithstanding.

(h) Sentence mitigation. (1) Notwithstanding any provision
of this section, a person who has been convicted of an offense
under this section that requires the judge to impose a prison
sentence which cannot be suspended or reduced and is ineligible
for probation or parole may, at the discretion of the court,
receive a sentence of imprisonment that is no less than

twenty-five percent (25%) of the sentence prescribed by the
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applicable statute. 1In considering whether to apply the departure
from the sentence prescribed, the court shall conclude that:

(A) The offender was not a leader of the criminal
enterprise;

(B) The offender did not use violence or a weapon
during the crime;

(C) The offense did not result in a death or
serious bodily injury of a person not a party to the criminal
enterprise; and

(D) The interests of justice are not served by the
imposition of the prescribed mandatory sentence.

The court may also consider whether information and
assistance were furnished to a law enforcement agency, or its
designee, which, in the opinion of the trial judge, objectively
should or would have aided in the arrest or prosecution of others
who violate this subsection. The accused shall have adequate
opportunity to develop and make a record of all information and
assistance so furnished.

(2) If the court reduces the prescribed sentence
pursuant to this subsection, it must specify on the record the
circumstances warranting the departure.

SECTION 6. This act shall take effect and be in force from

and after its passage.
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