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Representative Weathersby To: Public Property

HOUSE BILL NO. 1471

AN ACT TO AMEND SECTION 27-104-7, MISSISSIPPI CODE OF 1972,
TO AUTHORIZE THE PUBLIC PROCUREMENT REVIEW BOARD TO ADOPT
REGULATIONS GOVERNING THE APPROVAL OF CONTRACTS FOR ARCHITECTURAL
AND ENGINEERING SERVICES; TO BRING FORWARD SECTIONS 31-7-13.1 AND
37-101-41, MISSISSIPPI CODE OF 1972, FOR THE PURPOSES OF POSSIBLE
AMENDMENT; AND FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

SECTION 1. Section 27-104-7, Mississippi Code of 1972, is
amended as follows:

27-104-7. (1) There is created within the Department of
Finance and Administration the Public Procurement Review Board,
which shall be composed of the Executive Director of the
Department of Finance and Administration, the head of the Office
of Budget and Policy Development and an employee of the Office of
General Services who is familiar with the purchasing laws of this
state. The Executive Director of the Department of Finance and
Administration shall be chairman and shall preside over the
meetings of the board. The board shall annually elect a vice
chairman, who shall serve in the absence of the chairman. No

business shall be transacted, including adoption of rules of
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procedure, without the presence of a quorum of the board. Two (2)
members shall be a quorum. No action shall be valid unless
approved by the chairman and one (1) other of those members
present and voting, entered upon the minutes of the board and
signed by the chairman. The board shall meet on a monthly basis
and at any other time when notified by the chairman. Necessary
clerical and administrative support for the board shall be
provided by the Department of Finance and Administration. Minutes
shall be kept of the proceedings of each meeting, copies of which
shall be filed on a monthly basis with the Legislative Budget
Office.

(2) The Public Procurement Review Board shall have the
following powers and responsibilities:

(a) Approve all purchasing regulations governing the
purchase or lease by any agency, as defined in Section 31-7-1, of
commodities and equipment, except computer equipment acquired
pursuant to Sections 25-53-1 through 25-53-29;

(b) Adopt regulations governing the approval of
contracts let for the construction and maintenance of state
buildings and other state facilities;

(c) Adopt regulations governing any lease or rental
agreement by any state agency or department, including any state
agency financed entirely by federal funds, for space outside the

buildings under the jurisdiction of the Department of Finance and

Administration. These regulations shall require each agency
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requesting to lease such space to provide the following
information that shall be published by the Department of Finance
and Administration on its website: the agency to lease the space;
the terms of the lease; the approximate square feet to be leased;
the use for the space; a description of a suitable space; the
general location desired for the leased space; the contact
information for a person from the agency; the deadline date for
the agency to have received a lease proposal; any other specific
terms or conditions of the agency; and any other information
deemed appropriate by the Division of Real Property Management of

the Department of Finance and Administration or the Public

Procurement Review Board * * *  The information shall be provided

sufficiently in advance of the time the space is needed to allow

the Division of Real Property Management of the Department of

Finance and Administration to review and preapprove the lease

before the time for advertisement begins;

(d) Adopt, in its discretion, regulations to set aside
at least five percent (5%) of anticipated annual expenditures for
the purchase of commodities from minority businesses; however, all
such set-aside purchases shall comply with all purchasing
regulations promulgated by the department and shall be subject to
all bid requirements. Set-aside purchases for which competitive
bids are required shall be made from the lowest and best minority
business bidder; however, if no minority bid is available or if
the minority bid is more than two percent (2%) higher than the
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lowest bid, then bids shall be accepted and awarded to the lowest
and best bidder. However, the provisions in this paragraph shall
not be construed to prohibit the rejection of a bid when only one
(1) bid is received. Such rejection shall be placed in the
minutes. For the purposes of this paragraph, the term "minority
business" means a business which is owned by a person who is a
citizen or lawful permanent resident of the United States and who
is:

(i) Black: having origins in any of the black
racial groups of Africa;

(ii) Hispanic: of Mexican, Puerto Rican, Cuban,
Central or South American, or other Spanish or Portuguese culture
or origin regardless of race;

(111) Asian-American: having origins in any of
the original peoples of the Far East, Southeast Asia, the Indian
subcontinent, or the Pacific Islands;

(iv) American Indian or Alaskan Native: having
origins in any of the original peoples of North America; or

(v) Female;

(e) In consultation with and approval by the Chairmen
of the Senate and House Public Property Committees, approve
leases, for a term not to exceed eighteen (18) months, entered
into by state agencies for the purpose of providing parking

arrangements for state employees who work in the Woolfolk
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Building, the Carroll Gartin Justice Building or the Walter
Sillers Office Building.

(3) No member of the Public Procurement Review Board shall
use his official authority or influence to coerce, by threat of
discharge from employment, or otherwise, the purchase of
commodities or the contracting for public construction under this
chapter.

(4) Notwithstanding any other laws or rules to the contrary,
the provisions of subsection (2) of this section shall not be
applicable to the Mississippi State Port Authority at Gulfport.

SECTION 2. Section 31-7-13.1, Mississippi Code of 1972, is
brought forward as follows:

31-7-13.1. (1) The method of contracting for construction
described in this section shall be known as the "dual-phase
design-build method" of construction contracting. This method of
construction contracting may be used only when the Legislature has
specifically required or authorized the use of this method in the
legislation authorizing a project. At a minimum, the
determination must include a detailed explanation of why using the
dual-phase design-build method for a particular project satisfies
the public need better than the traditional design-bid-build
method based on the following criteria:

(a) The project provides a savings in time or cost over

traditional methods; and
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(b) The size and type of the project is suitable for
design-build.

(2) For each proposed dual-phase design-build project, a
two-phase procedure for awarding a contract must be adopted.
During Phase One, and before solicitation of initial proposals,
the agency or governing authority shall develop, with the
assistance of an architectural or engineering firm, a scope of
work statement that provides prospective offerors with sufficient
information regarding the requirements of the agency or governing
authority. The scope of work statement must include, but is not
limited to, the following information:

(a) Drawings must show overall building dimensions and
major lines of dimensions, and site plans that show topography,
adjacent buildings and utilities;

(b) Drawings must include information to adequately
explain HVAC, electrical and structural requirements;

(c) The scope of work statement also must include
building elevations, sections and design details; and

(d) The scope of work statement must include general
budget parameters, schedule or delivery requirements, relevant
criteria for evaluation of proposals, and any other information
necessary to enable the design-builders to submit proposals that
meet the needs of the agency or governing authority.

(3) The agency or governing authority shall cause to be
published once a week, for at least two (2) consecutive weeks in a
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regular newspaper published in the county in which the project 1is
to be located, or a newspaper with statewide circulation, a notice
inviting proposals for the dual-phase design-build construction
project. The proposals shall not be opened in less than fifteen
(15) working days after the last notice is published. The notice
must inform potential offerors of how to obtain the scope of work
statement developed for the project, and the notice must contain
such other information to describe adequately the general nature
and scope of the project so as to promote full, equal and open
competition.

(4) The agency or governing authority shall accept initial
proposals only from entities able to provide an experienced and
qualified design-build team that includes, at a minimum, an
architectural or engineering firm registered in Mississippi and a
contractor properly licensed and domiciled in Mississippi for the
type of work required. From evaluation of initial proposals under
Phase One, the agency or governing authority shall select a
minimum of two (2) and a maximum of five (5) design-builders as
"short-listed firms" to submit proposals for Phase Two.

(5) During Phase Two, the short-listed firms will be invited
to submit detailed designs, specific technical concepts or
solutions, pricing, scheduling and other information deemed
appropriate by the agency or governing authority as necessary to
evaluate and rank acceptability of the Phase Two proposals. After

evaluation of these Phase Two proposals, the agency or governing
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authority shall award a contract to the design-builder determined
to offer the best value to the public in accordance with
evaluation criteria set forth in the request for proposals, of
which price must be one, but not necessarily the only, criterion.

(6) If the agency or governing authority accepts a proposal
other than the lowest dollar proposal actually submitted, the
agency or governing authority shall enter on its minutes detailed
calculations and a narrative summary showing why the accepted
proposal was determined to provide the best value, and the agency
or governing authority shall state specifically on its minutes the
justification for its award.

(7) All facilities that are governed by this section shall
be designed and constructed to comply with standards equal to or
exceeding the minimum building code standards employed by the
state as required under Section 31-11-33 in force at the time of
contracting. All private contractors or private entities
contracting or performing under this section must comply at all
times with all applicable laws, codes and other legal requirements
pertaining to the project.

(8) At its discretion, the agency or governing authority may
award a stipulated fee equal to a percentage, as prescribed in the
request for proposals, of the project's final design and
construction budget, as prescribed in the request for proposals,
but not less than two-tenths of one percent (2/10 of 1%) of the
project's final design and construction budget, to each short-list
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offeror who provides a responsive, but unsuccessful, proposal. If
the agency or governing authority does not award a contract, all
responsive final list offerors shall receive the stipulated fee
based on the owner's estimate of the project final design and
construction budget as included in the request for proposals. The
agency or governing authority shall pay the stipulated fee to each
offeror within ninety (90) days after the award of the initial
contract or the decision not to award a contract. In
consideration for paying the stipulated fee, the agency or
governing authority may use any ideas or information contained in
the proposals in connection with any contract awarded for the
project, or in connection with a subsequent procurement, without
any obligation to pay any additional compensation to the
unsuccessful offerors. Notwithstanding the other provisions of
this subsection, an unsuccessful short-list offeror may elect to
waive the stipulated fee. If an unsuccessful short-list offeror
elects to waive the stipulated fee, the agency or governing
authority may not use ideas and information contained in the
offeror's proposal, except that this restriction does not prevent
the agency or governing authority from using any idea or
information if the idea or information is also included in a
proposal of an offeror that accepts the stipulated fee.

(9) This section shall not authorize the awarding of
construction contracts according to any contracting method that

does not require the contractor to satisfactorily perform, at a
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minimum, both any balance of design, using an independent
professional licensed in Mississippi, and construction of the
project for which the contract is awarded.

(10) The provisions of this section shall not affect any
procurement by the Mississippi Transportation Commission.

(11) The provisions of this section shall not apply to
procurement authorized in Section 59-5-37(3).

SECTION 3. Section 37-101-41, Mississippi Code of 1972, is
brought forward as follows:

37-101-41. (1) (a) Except as otherwise provided in
paragraph (b) of this section, and subject to the provisions of
Section 37-101-42, the Board of Trustees of State Institutions of
Higher Learning (the "board") is authorized and empowered to lease
to private individuals or corporations for a term not exceeding
thirty-five (35) years any land or land with existing auxiliary
facilities at any of the following state-supported institutions:
Mississippili State University of Agriculture and Applied Science,
Jackson State University, Mississippi Valley State University,
University of Mississippi, Alcorn State University, University of
Southern Mississippi, Mississippi University for Women and Delta
State University, for the purpose of erecting or renovating,
furnishing, maintaining and equipping auxiliary facilities thereon
for active faculty, staff and/or students. The auxiliary
facilities shall be constructed or renovated, and may be

furnished, maintained and equipped thereon by private financing,
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and may be leased back to the board for use by the concerned
state-supported institution of higher learning. The lease shall
contain a provision permitting the board to purchase the building
located thereon, including any furnishings and equipment therein,
for the sum of One Dollar ($1.00) after payment by the board of
all sums of money due under said lease.
(b) The Board of Trustees of State Institutions of

Higher Learning may grant authority to universities to lease to
private individuals or corporations for a period not exceeding
thirty-five (35) years, any land or land with existing auxiliary
facilities at the university, for the purpose of erecting or
renovating, furnishing, maintaining and equipping auxiliary
facilities thereon for active faculty, staff and/or students. The
auxiliary facilities shall be constructed or renovated, and may be
furnished, maintained and equipped thereon by private financing,
and may be leased back to the board for use by the university.
The lease shall contain a provision permitting the board to
purchase the auxiliary facilities located thereon, including any
furnishings and equipment therein, for the sum of One Dollar
($1.00) after payment by the board of all sums of money due under
the lease.

(2) Upon there being an agreement reached between the Board
of Trustees of State Institutions of Higher Learning and a
university upon whose land the auxiliary facility will be
constructed or renovated and a private individual (s) or
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corporation(s) to enter into such lease agreement as described in
subsection (1), it shall be stipulated in the agreement that all
newly constructed or renovated auxiliary facilities shall be in
compliance with the minimum building code standards employed by
the state as required under Section 31-11-33.

(3) The board, in conjunction with the university, shall
have sole discretion to decide the placement of new auxiliary
facilities upon the university's campus. However, the scope of
any such construction or renovation by private entities shall be
limited to two (2) leases entered into pursuant to this Section
37-101-41 per year for each university, and shall not exceed in
the aggregate twenty-five percent (25%) of the university's total
main campus or satellite campus property under the original lease
period. In addition, the scope of any such renovation by private
entities shall be limited to one (1) project per fiscal year for
each university.

(4) No contractual lease agreement for the construction or
renovation, furnishing, maintaining and equipping of privately
financed auxiliary facilities shall be entered into by a
university without prior approval of the Board of Trustees of
State Institutions of Higher Learning. An auxiliary facility is a
facility that is described by the current Postsecondary Education
Facilities Inventory and Classification Manual (FICM) as within

categories 500/600/700/800/900.
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Before entering into contractual lease agreements for the
construction or renovation, furnishing, maintaining and equipping
of privately financed auxiliary facilities, the Board of Trustees
of State Institutions of Higher Learning shall establish rules and
procedures to ensure adequate public advertisement of any
requirement for the construction or renovation, furnishing,
maintaining and equipping of privately financed auxiliary
facilities at a university in order to promote full and open
competition and which set forth the requirements for evaluation of
offers and award of the contract lease agreement to the private
entity.

(5) In addition to the above stated authority, the
university, with the permission of the board, is authorized to
enter into such marketing, support, management, operating,
cooperating or other similar agreements as the university and
board may deem advisable or prudent in connection with the ongoing
operations of such auxiliary facilities for a period not to exceed
the term of the lease relating to such auxiliary facilities.

SECTION 4. This act shall take effect and be in force from

and after July 1, 2016.
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