MISSISSIPPI LEGISLATURE REGULAR SESSION 2008

By: Senator(s) Jackson (15th), Albritton, To: Public Health and
Burton, Clarke, Davis (1lst), Fillingane, Welfare

Flowers, Hewes, King, Kirby, Nunnelee, Ward,

Yancey

SENATE BILL NO. 2201

AN ACT TO AMEND SECTIONS 97-3-3 and 97-3-4, MISSISSIPPI CODE
OF 1972, TO PROVIDE THAT NO ABORTION SHALL BE PERFORMED OR INDUCED
BY A PHYSICIAN UNLESS HE HAS STAFF PRIVILEGES AT A LICENSED
HOSPITAL IN THE STATE OF MISSISSIPPI; TO AMEND SECTIONS 41-41-33,
41-41-35, 41-41-57, 41-41-59 AND 41-75-1, MISSISSIPPI CODE OF
1972, IN CONFORMITY THERETO; TO AMEND SECTION 73-25-29,
MISSISSIPPI CODE OF 1972, TO PROVIDE THAT THE PERFORMANCE OF AN
ABORTION BY A PHYSICIAN SHALL BE GROUNDS FOR DISCIPLINARY ACTION
UNLESS THE PHYSICIAN HAS STAFF PRIVILEGES AT A LICENSED HOSPITAL
IN THE STATE OF MISSISSIPPI; AND FOR RELATED PURPOSES.
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

(Y
N

SECTION 1. Section 97-3-3, Mississippi Code of 1972, is

[EY
w

amended as follows:

14 97-3-3. (1) Any person willfully and knowingly causing, by
15 means of any instrument, medicine, drug or other means whatever,
16 any woman pregnant with child to abort or miscarry, or attempts to
17 procure or produce an abortion or miscarriage shall be guilty of a
18 felony unless the same were done by a duly licensed, practicing

19 physician who currently has staff privileges at a licensed

20 hospital in the State of Mississippi:

21 (a) Where necessary for the preservation of the

22 mother's life;

23 (b) Where pregnancy was caused by rape. Said person
24 shall, upon conviction, be imprisoned in the Mississippi State

25 Penitentiary, not less than one (1) year nor more than ten (10)
26 years; provided, however, if the death of the mother results

277 therefrom, the person procuring, causing or attempting to procure
28 or cause the illegal abortion or miscarriage shall be guilty of
29 murder.

30 (2) No act prohibited in subsection (1) of this section

31 shall be considered exempt under the provisions of subparagraph
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(a) thereof unless performed upon the prior advice in writing, of

two (2) reputable licensed physicians who currently have staff

privileges at a licensed hospital in the State of Mississippi.

(3) The license of any physician or nurse shall be
automatically revoked upon conviction under the provisions of this
section.

(4) Nothing in this section shall be construed as
conflicting with Section 41-41-73.

SECTION 2. Section 97-3-4, Mississippi Code of 1972, is
amended as follows:

97-3-4. (1) It shall be unlawful for any physician
performing an abortion that results in the delivery of a living
child to intentionally allow or cause the child to die.

(2) If the child is viable, such child shall be immediately
provided appropriate medical care and comfort care necessary to
sustain life. 1If the child is not viable, such child shall be
provided comfort care. The provision of this section shall
include, but not be limited to, a child born with physical or
mental handicapping conditions which, in the opinion of the
parent, the physician or other persons, diminishes the quality of
the child's life, a child born alive during the course of an
attempted abortion and a child not wanted by the parent.

(3) It shall be unlawful for any physician to perform or

induce an abortion unless the physician currently has staff

privileges at a licensed hospital in the State of Mississippi.

(4) As used in this section the term "child" includes every

infant member of the species homo sapiens who is born alive at any
stage of development.

(5) Any person who violates this section shall be guilty of
a felony and, upon conviction, be imprisoned for not less than one

(1) year nor more than ten (10) years in the Mississippi State

Penitentiary and fined not more than Fifty Thousand Dollars
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($50,000.00) but not less than Twenty-five Thousand Dollars
($25,000.00) .

SECTION 3. Section 41-41-33, Mississippi Code of 1972, is
amended as follows:

41-41-33. (1) No abortion shall be performed or induced
except with the voluntary and informed consent of the woman upon
whom the abortion is to be performed or induced. Except in the
case of a medical emergency, consent to an abortion is voluntary
and informed if and only if:

(a) The woman is told the following by the physician
who is to perform or induce the abortion or by the referring
physician, orally and in person, at least twenty-four (24) hours
before the abortion:

(1) The name of the physician who will perform or
induce the abortion;

(i1) The name of the licensed hospital in the

State of Mississippi at which the physician has staff privileges;

(iii) The particular medical risks associated with
the particular abortion procedure to be employed including, when
medically accurate, the risks of infection, hemorrhage and breast
cancer, and the danger to subsequent pregnancies and infertility;

(iv) The probable gestational age of the unborn
child at the time the abortion is to be performed or induced; and

(v) The medical risks associated with carrying her
child to term.

(b) The woman is informed, by the physician or his
agent, orally and in person, at least twenty-four (24) hours
before the abortion:

(1) That medical assistance benefits may be
available for prenatal care, childbirth and neonatal care;

(1i) That the father is liable to assist in the

support of her child, even in instances in which the father has

offered to pay for the abortion;
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(iii) That there are available services provided
by public and private agencies which provide pregnancy prevention
counseling and medical referrals for obtaining pregnancy
prevention medications or devices; and

(iv) That she has the right to review the printed
materials described in Section 41-41-35(1) (a), (b) and (c). The
physician or his agent shall orally inform the woman that those
materials have been provided by the State of Mississippi, and that
they describe the unborn child and list agencies that offer
alternatives to abortion. If the woman chooses to view those
materials, copies of them shall be furnished to her. The
physician or his agent may disassociate himself or themselves from
those materials, and may comment or refrain from comment on them
as he chooses. The physician or his agent shall provide the woman
with the printed materials described in Section 41-41-35(1) (d).

(c) The woman certifies in writing before the abortion
that the information described in paragraphs (a) and (b) of this
section has been furnished to her, and that she has been informed
of her opportunity to review the information referred to in
subparagraph (iv) of paragraph (b) of this section.

(d) Before the abortion is performed or induced, the
physician who is to perform or induce the abortion receives a copy
of the written certification prescribed by this section.

(2) The State Department of Health shall enforce the
provisions of Sections 41-41-31 through 41-41-39 at abortion
facilities, as defined in Section 41-75-1.

SECTION 4. Section 41-41-35, Mississippi Code of 1972, is
amended as follows:

41-41-35. (1) The State Department of Health shall cause to
be published in English within sixty (60) days after the effective
date of this act, the following easily comprehensible printed

materials:
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(a) Geographically indexed materials designed to inform
the woman of public and private agencies and services available to
assist a woman through pregnancy, upon childbirth and while the
child is dependent, including adoption agencies, which shall
include a comprehensive list of the agencies available, a
description of the services they offer and a description of the
manner, including telephone numbers, in which they might be
contacted, or, at the option of the Department of Health, printed
materials including a toll-free, twenty-four-hour-a-day telephone
number which may be called to obtain, orally, such a list and
description of agencies in the locality of the caller and of the
services they offer.

(b) Materials designed to inform the woman of the
probable anatomical and physiological characteristics of the
unborn child at two-week gestational increments from the time when
a woman can be known to be pregnant to full term, including any
relevant information on the possibility of the unborn child's
survival. The materials shall include color pictures representing
the development of the child at two-week gestational increments.
These pictures must contain the dimensions of the unborn child and
must be realistic. The materials shall be objective,
nonjudgmental and designed to convey only accurate scientific
information about the unborn child at the various gestational
ages.

(c) Materials that include the information described in
subparagraphs (ii) and (iv) of paragraph (1) (a) of Section
41-41-33 and in subparagraphs (i), (ii) and (iii) of paragraph
(1) (b) of Section 41-41-33.

(d) Materials designed to inform the woman of pregnancy
prevention methods for females and males, which materials shall
describe each method in detail and include pictures or diagrams

that illustrate the proper usage of each method.
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(e) Materials designed to inform the woman that the

abortion shall only be performed by a physician with staff

privileges at a licensed hospital in the State of Mississippi.

(2) The materials shall be printed in a typeface large
enough to be clearly legible.

(3) The materials required under this section shall be
available at no cost from the Department of Health upon request
and in appropriate number to any person, facility or hospital.

(4) The Department of Health shall review the printed
materials required by subsection (1) of this section on an annual
basis in order to determine if any changes are needed to be made
to the contents of the materials, and shall promulgate any rules
and regulations necessary for considering and making such changes.

SECTION 5. Section 41-41-57, Mississippi Code of 1972, is
amended as follows:

41-41-57. Sections 41-41-51 through 41-41-63 shall not apply
when, in the best clinical judgment of the physician on the facts
of the case before him, a medical emergency exists that so
complicates the pregnancy as to require an immediate abortion.

Such medical emergency shall only be declared by a physician who

currently has staff privileges at a licensed hospital located in

the State of Mississippi. A physician who does not comply with

Sections 41-41-53 and 41-41-55 by reason of this exception shall
state in the medical record of the abortion the medical
indications on which his judgment was based.

SECTION 6. Section 41-41-59, Mississippi Code of 1972, is
amended as follows:

41-41-59. If a physician performs an abortion in wviolation
of the provisions of Sections 41-41-51 through 41-41-63 or fails
to conform to any requirement of Sections 41-41-51 through

41-41-63, specifically including the requirement that the

physician shall currently have staff privileges at a licensed

hospital in the State of Mississippi, then his action shall be
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prima facie evidence of unprofessional conduct, subjecting him to
action by the State Board of Medical Licensure.

SECTION 7. Section 41-75-1, Mississippi Code of 1972, is
amended as follows:

41-75-1. For the purpose of this chapter:

(a) "Ambulatory surgical facility" means a publicly or
privately owned institution that is primarily organized,
constructed, renovated or otherwise established for the purpose of
providing elective surgical treatment of "outpatients" whose
recovery, under normal and routine circumstances, will not require
"inpatient" care. The facility defined in this paragraph does not
include the offices of private physicians or dentists, whether
practicing individually or in groups, but does include
organizations or facilities primarily engaged in that outpatient
surgery, whether using the name "ambulatory surgical facility" or
a similar or different name. That organization or facility, 1if in
any manner considered to be operated or owned by a hospital or a
hospital holding, leasing or management company, either for profit
or not for profit, is required to comply with all licensing agency
ambulatory surgical licensure standards governing a "hospital
affiliated" facility as adopted under Section 41-9-1 et seq.,
provided that the organization or facility does not intend to seek
federal certification as an ambulatory surgical facility as
provided for at 42 CFR, Parts 405 and 416. 1If the organization or
facility is to be operated or owned by a hospital or a hospital
holding, leasing or management company and intends to seek federal
certification as an ambulatory facility, then the facility is
considered to be "freestanding" and must comply with all licensing
agency ambulatory surgical licensure standards governing a
"freestanding" facility.

If the organization or facility is to be owned or operated by
an entity or person other than a hospital or hospital holding,

leasing or management company, then the organization or facility
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must comply with all licensing agency ambulatory surgical facility
standards governing a "freestanding" facility.

(b) "Hospital affiliated"™ ambulatory surgical facility
means a separate and distinct organized unit of a hospital or a
building owned, leased, rented or utilized by a hospital and
located in the same county in which the hospital is located, for
the primary purpose of performing ambulatory surgery procedures.
The facility is not required to be separately licensed under this
chapter and may operate under the hospital's license in compliance
with all applicable requirements of Section 41-9-1 et seq.

(c) "Freestanding" ambulatory surgical facility means a
separate and distinct facility or a separate and distinct
organized unit of a hospital owned, leased, rented or utilized by
a hospital or other persons for the primary purpose of performing
ambulatory surgery procedures. The facility must be separately
licensed as defined in this section and must comply with all
licensing standards promulgated by the licensing agency under this
chapter regarding a "freestanding" ambulatory surgical facility.
Further, the facility must be a separate, identifiable entity and
must be physically, administratively and financially independent
and distinct from other operations of any other health facility,
and shall maintain a separate organized medical and administrative
staff. Furthermore, once licensed as a "freestanding”" ambulatory
surgical facility, the facility shall not become a component of
any other health facility without securing a certificate of need
to do that.

(d) "Ambulatory surgery" means surgical procedures that
are more complex than office procedures performed under local
anesthesia, but less complex than major procedures requiring
prolonged postoperative monitoring and hospital care to ensure
safe recovery and desirable results. General anesthesia is used
in most cases. The patient must arrive at the facility and expect

to be discharged on the same day. Ambulatory surgery shall only

S. B. No. 2201 IO A
08/SS01/R83
PAGE 8



260

261

262

263

264

265

266

2677

268

269

270

271

272

273

274

275

276

277

278

279

280

281

282

283

284

285

286

287

288

289

290

291

be performed by physicians or dentists licensed to practice in the
State of Mississippi.

(e) "Abortion" means the use or prescription of any
instrument, medicine, drug or any other substances or device to
terminate the pregnancy of a woman known to be pregnant with an
intention other than to increase the probability of a live birth,
to preserve the life or health of the child after live birth or to
remove a dead fetus. Abortion procedures after the first
trimester shall only be performed at a Level I abortion facility
or an ambulatory surgical facility or hospital licensed to perform
that service.

(f) "Abortion facility" means a facility operating
substantially for the purpose of performing abortions and is a
separate identifiable legal entity from any other health care
facility. Abortions shall only be performed by physicians

licensed to practice in the State of Mississippi who currently

have staff privileges at a licensed hospital located in the State

of Mississippi. The term "abortion facility" includes physicians'

offices that are used substantially for the purpose of performing
abortions. An abortion facility operates substantially for the
purpose of performing abortions if any of the following conditions
are met:

(i) The abortion facility is a provider for
performing ten (10) or more abortion procedures per calendar month
during any month of a calendar year, or one hundred (100) or more
in a calendar year.

(ii) The abortion facility, if operating less than
twenty (20) days per calendar month, is a provider for performing
ten (10) or more abortion procedures, or performing a number of
abortion procedures that would be equivalent to ten (10)
procedures per month, if the facility were operating twenty (20)

or more days per calendar month, in any month of a calendar year.
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(iii) The abortion facility holds itself out to
the public as an abortion provider by advertising by any public
means, such as newspaper, telephone directory, magazine or
electronic media, that it performs abortions.

(iv) The facility applies to the licensing agency
for licensure as an abortion facility.

(g) "Licensing agency" means the State Department of
Health.

(h) "Operating" an abortion facility means that the
facility is open for any period of time during a day and has on
site at the facility or on call a physician licensed to practice
in the State of Mississippi available to provide abortions.

An abortion facility may apply to be licensed as a Level I
facility or a Level II facility by the licensing agency. Level II
abortion facilities shall be required to meet minimum standards
for abortion facilities as established by the licensing agency.
Level I abortion facilities shall be required to meet minimum
standards for abortion facilities and minimum standards for
ambulatory surgical facilities as established by the licensing
agency.

Any abortion facility that begins operation after June 30,
1996, shall not be located within fifteen hundred (1500) feet from
the property on which any church, school or kindergarten is
located. An abortion facility shall not be in violation of this
paragraph if it is in compliance with this paragraph on the date
it begins operation and the property on which a church, school or
kindergarten is located is later within fifteen hundred (1500)
feet from the facility.

SECTION 8. Section 73-25-29, Mississippi Code of 1972, is
amended as follows:

73-25-29. The grounds for the nonissuance, suspension,
revocation or restriction of a license or the denial of

reinstatement or renewal of a license are:
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(1) Habitual personal use of narcotic drugs, or any other
drug having addiction-forming or addiction-sustaining liability.

(2) Habitual use of intoxicating liquors, or any beverage,
to an extent which affects professional competency.

(3) Administering, dispensing or prescribing any narcotic
drug, or any other drug having addiction-forming or
addiction-sustaining liability otherwise than in the course of
legitimate professional practice.

(4) Conviction of violation of any federal or state law
regulating the possession, distribution or use of any narcotic
drug or any drug considered a controlled substance under state or
federal law, a certified copy of the conviction order or judgment
rendered by the trial court being prima facie evidence thereof,
notwithstanding the pendency of any appeal.

(5) Procuring, or attempting to procure, or aiding in, an

abortion that is not medically indicated, or performing or

inducing an abortion unless the physician has staff privileges at

a licensed hospital located in the State of Mississippi.

(6) Conviction of a felony or misdemeanor involving moral
turpitude, a certified copy of the conviction order or judgment
rendered by the trial court being prima facie evidence thereof,

notwithstanding the pendency of any appeal.

(7) Obtaining or attempting to obtain a license by fraud or
deception.
(8) Unprofessional conduct, which includes, but is not

limited to:

(a) Practicing medicine under a false or assumed name
or impersonating another practitioner, living or dead.

(b) Knowingly performing any act which in any way
assists an unlicensed person to practice medicine.

(c) Making or willfully causing to be made any
flamboyant claims concerning the licensee's professional

excellence.
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(d) Being guilty of any dishonorable or unethical
conduct likely to deceive, defraud or harm the public.

(e) Obtaining a fee as personal compensation or gain
from a person on fraudulent representation a disease or injury
condition generally considered incurable by competent medical
authority in the light of current scientific knowledge and
practice can be cured or offering, undertaking, attempting or
agreeing to cure or treat the same by a secret method, which he
refuses to divulge to the board upon request.

(f) Use of any false, fraudulent or forged statement or
document, or the use of any fraudulent, deceitful, dishonest or
immoral practice in connection with any of the licensing
requirements, including the signing in his professional capacity
any certificate that is known to be false at the time he makes or
signs such certificate.

(g) Failing to identify a physician's school of
practice in all professional uses of his name by use of his earned
degree or a description of his school of practice.

(9) The refusal of a licensing authority of another state or
jurisdiction to issue or renew a license, permit or certificate to
practice medicine in that jurisdiction or the revocation,
suspension or other restriction imposed on a license, permit or
certificate issued by such licensing authority which prevents or
restricts practice in that jurisdiction, a certified copy of the
disciplinary order or action taken by the other state or
jurisdiction being prima facie evidence thereof, notwithstanding
the pendency of any appeal.

(10) Surrender of a license or authorization to practice
medicine in another state or jurisdiction or surrender of
membership on any medical staff or in any medical or professional
association or society while under disciplinary investigation by

any of those authorities or bodies for acts or conduct similar to
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acts or conduct which would constitute grounds for action as
defined in this section.

(11) Final sanctions imposed by the United States Department
of Health and Human Services, Office of Inspector General or any
successor federal agency or office, based upon a finding of
incompetency, gross misconduct or failure to meet professionally
recognized standards of health care; a certified copy of the
notice of final sanction being prima facie evidence thereof. As
used in this paragraph, the term "final sanction" means the
written notice to a physician from the United States Department of
Health and Human Services, Officer of Inspector General or any
successor federal agency or office, which implements the
exclusion.

(12) Failure to furnish the board, its investigators or
representatives information legally requested by the board.

(13) Violation of any provision(s) of the Medical Practice
Act or the rules and regulations of the board or of any order,
stipulation or agreement with the board.

In addition to the grounds specified above, the board shall
be authorized to suspend the license of any licensee for being out
of compliance with an order for support, as defined in Section
93-11-153. The procedure for suspension of a license for being
out of compliance with an order for support, and the procedure for
the reissuance or reinstatement of a license suspended for that
purpose, and the payment of any fees for the reissuance or
reinstatement of a license suspended for that purpose, shall be
governed by Section 93-11-157 or 93-11-163, as the case may be.

If there is any conflict between any provision of Section
93-11-157 or 93-11-163 and any provision of this chapter, the
provisions of Section 93-11-157 or 93-11-163, as the case may be,
shall control.

SECTION 9. This act shall take effect and be in force from

and after July 1, 2008.
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