M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

Senat or (s) Dawkins, WIIiamson, To: Judiciary, Division B

Chassani ol , Hyde-Snith

OCO~NOUITRARWNE

SENATE BILL NO 3036
(As Passed t he Senate)

AN ACT TO REVI SE VARI QUS PROVI SI ONS OF THE LAW DEALI NG W TH
DOVESTI C VI OLENCE; TO AMEND SECTI ON 19-5-319, M SSI SSI PPl CODE OF
1972, TO ALLOW RECORDI NGS OF EMERGENCY CALLS TO BE USED TO
PROSECUTE CRI M NAL OFFENSES; TO AMEND SECTI ON 93-21-3, M SSI SSI PP
CODE OF 1972, TO REVI SE DEFI NI TI ONS; TO AMEND SECTI ON 93-21-7,

M SSI SSI PPI CODE OF 1972, TO REVI SE PETI TI ON PROVI SI ONS; TO AMEND
SECTI ON 93-21-11, M SSI SSI PPI CODE OF 1972, TO REVI SE NOTI CE AND
TEMPORARY ORDERS; TO AMEND SECTI ON 93-21-13, M SSI SSI PPl CODE OF
1972, TO REVI SE TEMPORARY RELI EF I'N MUNI Cl PAL, JUSTI CE AND COUNTY
COURTS; TO AMEND SECTI ON 93-21-15, M SSI SSI PPl CODE OF 1972, TO
REVI SE PROTECTI VE ORDERS; TO AMEND SECTI ON 93-21-16, M SSI SSI PP
CODE OF 1972, TO REVISE FULL FAITH AND CREDI T; TO AMEND SECTI ON
93-21-17, M SSI SSI PPl CODE OF 1972, TO CLARIFY THAT ONLY THE COURT
MAY AMEND PROTECTI VE ORDERS; TO AMEND SECTI ON 93-21- 25,

M SSI SSI PPl CODE OF 1972, TO CREATE A PROTECTI VE ORDER REGQ STRY,
TO AMEND SECTI ON 93-21-28, M SSI SSI PPI CODE OF 1972, TO REVI SE
EMERGENCY LAW ENFORCEMENT RESPONSE; TO AMEND SECTI ON 93-21-113,

M SSI SSI PPl CODE OF 1972, TO | NCLUDE MUNI CI PAL PROSECUTORS AS A
PROSECUTOR REQUI RED TO FI LE DOMVESTI C VI OLENCE CHARGES; TO AMEND
SECTI ON 97-3-7, M SSI SSI PPl CODE OF 1972, TO REVI SE DOVESTI C

VI OLENCE PROVI SI ONS; TO AMEND SECTI ON 99-5-37, M SSI SSI PPl CODE OF
1972, TO REVI SE CONDI TI ONS TO BE CONSI DERED I N DOVESTI C VI OLENCE
CASES; TO AMEND SECTI ON 99-19-71, M SSISSI PPI CODE OF 1972, TO
CONFORM EXPUNCTI ON;  AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 19-5-319, M ssissippi Code of 1972, is
amended as foll ows:

19-5-319. (1) Automatic nunber identification (AN),
automatic location identification (ALI) and geographic automatic
| ocation identification (GeoALlI) information that consist of the
nane, address and tel ephone nunber of tel ephone or wirel ess
subscri bers shall be confidential, and the dissem nation of the
informati on contained in the E-911 automati c nunber and | ocation
dat abase is prohibited except for the follow ng purpose: the
information will be provided to the Public Safety Answering Poi nt
(PSAP) on a call-by-call basis only for the purpose of handling
energency calls or for training, and any permanent record of the

information shall be secured by the Public Safety Answering Poi nt
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(PSAP) and di sposed of in a manner which will retain that
security, except upon court order or subpoena froma court of
conpetent jurisdiction or as otherw se provided by | aw

(2) Al energency tel ephone calls and tel ephone cal
transm ssions received pursuant to Section 19-5-301 et seq., and
all recordings of the energency tel ephone calls, shall remain
confidential and shall be used only for the purposes as may be

needed for the prosecution of crimnal offenses, |aw enforcenent,

fire, medical rescue or other energency services. These
recordi ngs shall not be released to any other parties wthout
court order or subpoena froma court of conpetent jurisdiction.

(3) PSAP and energency response entities shall maintain and,
upon request, release a record of the date of call, tinme of call,
the tine the emergency response entity was notified, and the
identity of the energency response entity. The energency response
entity shall nmaintain and, upon request, release a record of the
date and tine the call was received by the energency response
entity and the tinme the energency response entity arrived on the
scene. Requests for release of records nmust be made in witing
and nust specify the information desired. Requestors shall pay
the cost of providing the information requested in accordance with
the M ssissippi Public Records Act of 1983, Section 25-61-1 et
seq. The identity of any caller or person or persons who are the
subj ect of any call, or the address, phone nunber or other
identifying informati on about any such person, shall not be
rel eased except as provided in subsection (2) of this section.

SECTION 2. Section 93-21-3, M ssissippi Code of 1972, is
amended as fol |l ows:

93-21-3. As used in this chapter, unless the context
ot herw se requires:

(a) "Abuse" neans the occurrence of one or nore of the

foll ow ng acts between famly or household nenbers who reside
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together or who fornerly resided together or between individuals
who have a current dating rel ationship:

(i) Attenpting to cause or intentionally,
know ngly or recklessly causing bodily injury or serious bodily
injury with or without a deadly weapon;

(i1) Placing, by physical nenace or threat,
another in fear of inmnent serious bodily injury;, * * *

(ti1) Crimnal sexual conduct commtted against a
m nor within the nmeaning of Section 97-5-23;

(iv) Stalking within the nmeani ng of Section

97-3-107;

(v) Cyberstalking within the neaning of Section

97-45-15; or

(vi) Sexual offenses within the neaning of Section

97-3-65 or 97-3-95.

(b) "Adult" neans any person ei ghteen (18) years of age
or older, or any person under eighteen (18) years of age who has
been emanci pated by marri age.

(c) "Court" neans the chancery court, or the justice
court, municipal court or county court.

(d) "Dating relationship" nmeans a social relationship
of a romantic or intimate nature.

(e) "Famly or household nenber"” neans spouses, forner
spouses, persons |living as spouses, parents and children, or other
persons related by consanguinity or affinity.

SECTION 3. Section 93-21-7, M ssissippi Code of 1972, is
amended as foll ows:

93-21-7. (1) Any person may seek relief under this chapter
for hinself by filing a petition with the chancery court all eging

abuse by the respondent, or nmay petition the nunicipal, justice or

county court for immediate tenporary relief. Any parent, adult

househol d nmenber, or next friend of the abused person may seek

relief under this chapter on behalf of any m nor children or any
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person alleged to be inconpetent by filing a petition with the

chancery court alleging abuse by the respondent, or nmay petition

the municipal, justice or county court for inmediate tenporary

relief.

(2) The petitioner in an action brought pursuant to this

chapter shall not bear the costs associated with its filing or the

costs associated with the issuance or service of any notice of a

hearing to the respondent, issuance or service of an order of

protection on the respondent, or issuance or service of a warrant

or witness subpoena. |If the court finds that the petitioner is

entitled to an order protecting the petitioner from abuse, the

court shall be authorized to assess all costs of the proceedings

to the respondent. Nothing in this section shall be construed as

prohibiting a judge from assessing costs to the petitioner if the

al l egations of abuse are determned to be without nerit and the

court finds that the petitioner is not a victimof abuse as

defined by Section 93-21-3.

(3) (a) For every order of protection that is issued under

this chapter, the anount of One Dollar ($1.00) shall be assessed

as additional costs of court to be used by the Ofice of the

Attorney Ceneral for expenses in providing forns to the courts.

(b) There is hereby created in the State Treasury a

speci al fund designated as the Donestic Viol ence Court Forns Fund.

The fund shall be adm nistered by the Attorney General. NMbney

remaining in the fund at the end of a fiscal year shall not | apse

into the State General Fund, and any interest earned fromthe

i nvestnment of nonies in the fund shall be deposited to the credit

of the fund. Monies appropriated to the fund shall be used by the

Attorney Ceneral for expenses in providing donestic violence forns

to the courts.

(c) The clerks of the various courts shall remt the

proceeds of the cost of court created under this subsection to the
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Department of Finance and Adm nistration as is done generally for

ot her fees collected by the clerks.

SECTION 4. Section 93-21-11, M ssissippi Code of 1972, is
anended as foll ows:
93-21-11. (1) Wthin ten (10) days of filing of a petition

under the provisions of this act, or wwthin ten (10) days of

notification by the nunicipal, justice or county court of the

granting of an order of tenporary relief pursuant to Section

93-21-13, the chancery court shall hold a hearing, at which tine
the petitioner nust prove the allegation of abuse by a

preponderance of the evidence. The respondent shall be given

notice by service of process as otherw se provided by |law. Each

chancery court district shall establish procedures for handling

such matters in an expedited nmanner.

(2) Upon good cause shown in an ex parte proceeding, and

upon specific request by the petitioner, the chancery court may,

prior to the date set for the hearing, enter such tenporary ex

parte order as it deens necessary to protect from abuse the
petitioner, any mnor children, or any person alleged to be
i nconpetent. | medi ate and present danger of abuse to the

petitioner, any mnor children, or any person alleged to be

i nconpetent, shall constitute good cause for issuance of a

tenporary ex parte order. A tenporary ex parte order shall |ast

no | onger than ten (10) days and upon issuance of a tenporary ex

parte order, the respondent shall be served with a copy of the

order and given notice of a hearing to be held within ten (10)

days as provided in subsection (1).

(3) If a hearing under subsection (1) of this section is
continued, the chancery court nmay make or extend such tenporary ex

parte orders under subsection (2) of this section or tenporary

orders issued pursuant to Section 93-21-13 as it deens

necessary. * * *
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168 (4) Any tenporary ex parte protective order issued by the

169 chancery court to bring about a cessation of abuse of the

170 petitioner, any mnor children, or any person alleged to be

171 inconpetent, may include the followng relief:

172 (a) Directing the respondent to refrain from abusi ng

173 the petitioner, any mnor children, or any person alleged to be

174 inconpetent;

175 (b) Ganting possession to the petitioner of the

176 residence or household to the exclusion of the respondent by

177 evicting the defendant or restoring possession to the petitioner;

178 (c) Prohibiting or imting respondent's physi cal

179 proximty to the abused, including residence and place of work;

180 (d) Prohibiting or limting contact wwth the abused by

181 the respondent, whether in person, by tel ephone or by electronic

182 communi cati on; and

183 (e) Prohibiting the transferring, encunbering or

184 ot herw se di sposing of property nutually owned or | eased by the

185 parties, except when in the ordinary course of business.

186 (5) The court may anmend its order or agreenent at any tine

187 upon subsequent petition by either party.

188 (6) No tenporary ex parte protective order shall be issued

189 unl ess supported by an i ndependent petition requesting relief

190 pursuant to this chapter. Every order granting a tenporary ex

191 parte protective order pursuant to this section shall set forth

192 the reasons for its issuance, shall contain specific findings of

193 fact regarding the existence of abuse, shall be specific inits

194 terns and shall describe in reasonable detail the act or acts to

195 be restrained.

196 (7) In issuing tenporary ex parte protective orders pursuant

197 to this section, the chancery court shall utilize the uniformform

198 devel oped, approved and distributed by the Attorney Ceneral.

199 SECTION 5. Section 93-21-13, M ssissippi Code of 1972, is

200 anended as fol | ows:
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93-21-13. (1) A petition for tenporary relief may be filed

before the justice court judge, nmunicipal court judge or county
court judge, in an ex parte proceedi ng upon good cause shown, if
the justice court judge, mnunicipal court judge or county court
judge deens it necessary to protect from abuse the petitioner, any
m nor children, or any person alleged to be inconpetent.
| medi ate and present danger of abuse to the petitioner, any m nor
children, or any person alleged to be inconpetent, shal
constitute good cause for the purposes of this section.

(2) The justice court, municipal court and the county court

shal |l be enpowered to grant tenporary relief * * * to bring about

a cessation of abuse of the petitioner, any mnor children, or any
person alleged to be inconpetent, which relief may incl ude:

(a) Directing the respondent to refrain from abusing

the petitioner, any mnor children, or any person alleged to be
I nconpet ent ;

(b) Prohibiting or imting respondent's physi cal

proximty to the abused, including residence and place of work;

(c) Prohibiting or limting contact wwth the abused by

t he respondent, whether in person, by tel ephone or by electronic

communi cati on;

(d) Ganting possession to the petitioner of the

resi dence or household to the exclusion of the respondent by

evicting the respondent * * * or restoring possession to the

petitioner, or both; and

* * %

(e) Prohibiting the transferring, encunbering or
ot herwi se di sposing of property nutually owned or |eased by the
parties, except when in the ordinary course of business.

(3) The duration of any tenporary order issued by a

nmuni ci pal, justice or county court * * * shall not exceed thirty

(30) days, with no nore than one (1) thirty-day renewal, or the

date of the hearing in chancery court, whichever occurs first.
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234 Upon the filing of a petition for imedi ate tenporary relief and

235 the issuance of a tenporary order granting such relief, the

236 nmunicipal, justice or county court shall imediately forward a

237 copy of the petition and order to the chancery clerk for the

238 setting of a hearing in chancery court pursuant to Section

239 93-21-11.

240 (4) The court may anend its order or agreenent at any tine
241 upon subsequent petition by either party.

242 x x *

243 (5) Every order granting tenporary relief pursuant to this

244 section shall be based upon an i ndependent petition for relief,

245 shall set forth the reasons for its issuance, shall contain

246 specific findings of fact regarding the existence of abuse, shal
247 be specific inits ternms and shall describe in reasonabl e detai

248 the act or acts to be restrained. The justice, nunicipal and

249 county courts shall utilize the form devel oped by the M ssissipp

250 Attorney General's Ofice in issuing any order for tenporary

251 relief.
252 SECTION 6. Section 93-21-15, M ssissippi Code of 1972, is
253 anended as foll ows:

254 93-21-15. (1) After a hearing for which notice and an

255 opportunity to be heard has been provided to the respondent, the

256 chancery court shall be enpowered to grant any protective order or
257 approve any consent agreenent to bring about a cessation of abuse
258 of the petitioner, any mnor children, or any person alleged to be
259 inconpetent, which relief may include:

260 (a) Directing the defendant to refrain from abusing the
261 petitioner, any mnor children, or any person alleged to be

262 inconpetent;

263 (b) Ganting possession to the petitioner of the

264 residence or household to the exclusion of the defendant by

265 evicting the defendant and/or restoring possession to the

266 petitioner;
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(c) When the defendant has a duty to support the
petitioner, any mnor children, or any person alleged to be
i nconpetent living in the residence or household and the defendant
is the sole owner or |essee, granting possession to the petitioner
of the residence or household to the exclusion of the defendant by
evicting the defendant and/or restoring possession to the
petitioner, or by consent agreenent allow ng the defendant to
provi de suitable, alternate housing;

(d) Awarding tenporary custody of and/or establishing
tenporary visitation rights with regard to any mnor children or
any person alleged to be inconpetent;

(e) If the defendant is legally obligated to support
the petitioner, any mnor children, or any person alleged to be
i nconpetent, ordering the defendant to pay tenporary support for
the petitioner, any mnor children, or any person alleged to be
I nconpet ent ;

(f) Odering the defendant to pay to the abused person
nonetary conpensation for |osses suffered as a direct result of
t he abuse, including, but not limted to, nedical expenses
resulting fromsuch abuse, |oss of earnings or support,
out - of - pocket | osses for injuries sustained, noving expenses, a
reasonabl e attorney's fee, and/or ordering counseling or
prof essi onal medical treatnment for the defendant and/or the abused
person; * * *

(g) Prohibiting the transferring, encunbering, or
ot herwi se di sposing of property nutually owned or |eased by the
parties, except when in the ordinary course of business;

(h) Prohibiting or imting respondent's physi cal

proximty to the abused, including residence and place of work;

and

(i) Prohibiting or limting contact wwth the abused by

the respondent, whether in person, by tel ephone or by electronic

communi cati on.
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(2) No protective order shall be issued unl ess supported by

an i ndependent petition requesting relief pursuant to this

chapter. Every order granting a protective order pursuant to this
section shall set forth the reasons for its issuance, shal

contain specific findings of fact regarding the exi stence of
abuse, shall be specific inits terns and shall describe in
reasonabl e detail the act or acts to be prohibited.

(3) Protective orders issued by a court pursuant to the

provisions of this section shall be valid for a period not to

exceed three (3) years fromthe date of issuance. Every order

shall contain a provision specifying its duration.

(4) In issuing protective orders pursuant to this section,

the court shall utilize the uniformform devel oped, approved and

distributed by the Attorney Ceneral.

(5) Upon issuance of any protective order by the court, the

order shall be forwarded to the |ocal |aw enforcenent agency for

enforcenent and entry into the National Crimnal |Information

Center's Protection Oder File.

SECTION 7. Section 93-21-16, M ssissippi Code of 1972, is
amended as foll ows:

93-21-16. (1) A protective order fromanother jurisdiction
issued to protect the applicant from abuse as defined in Section
93-21-3, or a protection order as defined in Section 93-22-3,

i ssued by a tribunal of another state shall be accorded full faith
and credit by the courts of this state and enforced in this state
as provided for in the Uniformlinterstate Enforcenent of Donestic
Vi ol ence Protection Orders Act.

(2) For purposes of enforcenent by M ssissippi |aw

enforcenent officers, a protective order from anot her

jurisdiction, or a protection order as defined in Section 93-22-3
and issued by a tribunal of another state, is presunmed to be valid

if it nmeets the requirenents of Section 93-22-7.
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(3) For purposes of judicial enforcenent of a protective

order issued in another jurisdiction, or a protection order as

defined in Section 93-22-3 and issued by a tribunal of another

state, an order is presuned valid if it nmeets the requirenents of

Section 93-22-5(4). It is an affirmative defense in any action

seeki ng enforcenent of a protective order issued in another
jurisdiction, or a protection order as defined in Section 93-22-3
and issued by a tribunal of another state, that any criteria for
the validity of the order is absent.

SECTION 8. Section 93-21-17, M ssissippi Code of 1972, is
amended as foll ows:

93-21-17. (1) The granting of any relief authorized under
this chapter shall not preclude any other relief provided by |aw

(2) * * * The court may anend its order or agreenent at any

ti me upon subsequent petition filed by either party. Protective

orders issued under the provisions of this chapter may only be

anended by action of the court.

(3) No order or agreenent under this chapter shall in any
manner affect title to any real property.

SECTION 9. Section 93-21-25, M ssissippi Code of 1972, is
amended as foll ows:

93-21-25. (1) In order to provide a statewide registry for

protective orders and to aid | aw enforcenent, prosecutors and

courts in handling such matters, there is created a M ssissipp

Protective Order Registry adm nistered by the Ofice of the

Attorney Ceneral. The Attorney General's Ofice shall collect the

data transmtted to it fromthe courts and enter it into the

M ssi ssi ppi Protective Order Registry.

(2) Al tenporary ex parte protective orders, protective

orders, consent agreenents, orders issued in conjunction with

di vorce proceedi ngs, peace bonds or orders issued as a condition

of bail which are issued for the purpose of preventing violent or

t hreat eni ng acts agai nst, contact or communi cation wth, or
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physi cal proximty to, another person to prevent donestic abuse

will be maintained in the M ssissippi Protective Order Registry.

(3) The clerk of the issuing court shall send a copy of the

order or any nodification thereof to the M ssissippi Protection

Order Registry as expeditiously as possi ble but no |later than by

the end of the next business day after the order is filed wth the

clerk of the court. Transmttal of the order may be by facsimle

transm ssion, nail or e-nmil.

(4) Upon formation, the registry shall immedi ately inpl enent

a daily process for the entry of newy issued protective orders

and renmoval of records and nanmes of the parties in all cases in

whi ch a protective order expires by its owm terns or is nodified

or rescinded by the court.

(5) The contents of the M ssissippi Protective Oder

Regi stry shall be exenpt fromthe provisions of the M ssissipp

Public Records Act of 1983, Section 25-61-1 et seq. The Attorney

General's Ofice shall make the M ssissippi Protective O der

Regi stry available to the M ssissippi Coalition Agai nst Donestic

Vi ol ence, victimadvocates enployed by a donestic violence shelter

operating in the State of Mssissippi, state and | ocal |aw

enf orcenent agencies, district attorneys, county and mnuni ci pal

prosecutors and the courts.

SECTI ON 10. Section 93-21-28, M ssissippi Code of 1972, is
anended as foll ows:

93-21-28. (1) A person who alleges that he or she or a
m nor child has been the victimof donestic violence may request
t he assistance of a local |aw enforcenent agency. The local |aw
enf orcenment agency shall respond to the request for assistance

w thout regard to the exi stence of prior |aw enforcenent

i nvol venent. The | ocal |aw enforcenent officer responding to the

request for assistance shall take whatever steps are reasonably
necessary to protect the conplainant fromharmand shall advise
t he conpl ai nant of sources of shelter, nedical care, counseling
S. B. No. 3036 *SS26/ R977PS*
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and ot her services. Upon request by the conplainant and where
feasible, the | aw enforcenment officer shall transport the
conplainant to appropriate facilities such as hospitals or public
or private facilities for shelter and acconpany the conpl ainant to
his or her residence, within the jurisdiction in which the request
for assistance was nmade, so that the conpl ai nant may renove food,
cl ot hing, nedication and such other personal property as is
reasonably necessary to enable the conplainant and any m nor
children who are presently in the care of the conplainant to
remai n el sewhere pendi ng further proceedi ngs.

(2) In providing the assistance authorized by subsection
(1), no officer may be held crimnally or civilly liable on
account of reasonabl e neasures taken under authority of subsection
(1).

(3) Inthe event it is determ ned that providing assistance

to a victimof domestic violence is not feasible, reasonable

efforts shall be made to ensure the safety of the victim which

may i nclude requesting assistance fromthe |ocal donestic violence

pr ogr am
SECTION 11. Section 93-21-113, M ssissippi Code of 1972, is
anended as foll ows:
93-21-113. Donestic violence shelters through their
enpl oyees and officials shall, on every occasion other than the
initial request for assistance, report to the district attorney,
the county attorney, or the appropriate |aw enforcenent official
or other state agencies any occurrence or instance comng to their
attention which would involve the conm ssion of a crinme or the
failure to performor render a service or assistance to a victim
of donestic violence when required by law to do so.

Every muni ci pal prosecutor, county attorney, district

attorney or other appropriate |aw enforcenent official who, having
had reported to hima case of donmestic violence, if the facts
submtted be sufficient, shall imediately file charges agai nst
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the offender on the behalf of the victim Such prosecutor may in
pl ea bargaining with the offender enter into an agreenent whereby
the offender shall receive counseling in lieu of further
prosecution, and if the offender shall successfully attend
counseling as agreed upon for the period of tine agreed upon, the

muni ci pal prosecutor, county attorney or district attorney, as the

case may be, shall pass such case to the file.

No nuni ci pal prosecutor, county attorney or district attorney

shall grant such right in plea bargaining to the sane offender
nore than once.

SECTI ON 12. Section 97-3-7, M ssissippi Code of 1972, is
amended as foll ows:

97-3-7. (1) A personis guilty of sinple assault if he (a)
attenpts to cause or purposely, knowi ngly or recklessly causes
bodily injury to another; or (b) negligently causes bodily injury
to another with a deadly weapon or other neans likely to produce
death or serious bodily harm or (c) attenpts by physical nenace
to put another in fear of immnent serious bodily harm and, upon
conviction, he shall be punished by a fine of not nore than Five
Hundred Dol | ars ($500.00) or by inprisonnment in the county jail
for not nore than six (6) nonths, or both. However, a person
convicted of sinple assault (a) upon a statew de el ected official,
| aw enforcenent officer, fireman, energency nedi cal personnel,
public health personnel, social worker or famly protection
specialist or famly protection worker enpl oyed by the Depart nent

of Human Services or another agency, youth detention center

personnel, any county or nunicipal jail officer, superintendent,

princi pal, teacher or other instructional personnel, school
attendance officer, school bus driver, or a judge of a circuit,
chancery, county, justice, nunicipal or youth court or a judge of
the Court of Appeals or a justice of the Supreme Court, district
attorney, legal assistant to a district attorney, county

prosecutor, municipal prosecutor, court reporter enployed by a
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court, court admnistrator, clerk or deputy clerk of the court, or
public defender, while such statew de elected official, judge or
justice, |law enforcenent officer, fireman, energency nedi cal
personnel, public health personnel, social worker, famly

protection specialist, famly protection worker, youth detention

center personnel, any county or nunicipal jail officer,

superintendent, principal, teacher or other instructional
personnel, school attendance officer, school bus driver, district
attorney, legal assistant to a district attorney, county
prosecutor, municipal prosecutor, court reporter enployed by a
court, court admnistrator, clerk or deputy clerk of the court, or
public defender is acting within the scope of his duty, office or
enpl oynent, or (b) upon a legislator while the Legislature is in
regul ar or extraordinary session or while otherwi se acting within
the scope of his duty, office or enploynent, shall be punished by
a fine of not nore than One Thousand Dol | ars ($1, 000. 00) or by

i nprisonnment for not nore than five (5) years, or both.

(2) A personis guilty of aggravated assault if he (a)
attenpts to cause serious bodily injury to another, or causes such
injury purposely, know ngly or recklessly under circunstances
mani festing extrene indifference to the value of human life; or
(b) attenpts to cause or purposely or know ngly causes bodily
injury to another with a deadly weapon or other neans likely to
produce death or serious bodily harm and, upon conviction, he
shal |l be punished by inprisonnent in the county jail for not nore
than one (1) year or in the Penitentiary for not nore than twenty
(20) years. However, a person convicted of aggravated assault (a)
upon a statewi de elected official, |aw enforcenent officer
fireman, energency nedi cal personnel, public health personnel,
social worker, famly protection specialist, famly protection
wor ker enpl oyed by the Departnment of Human Services or another

agency, youth detention center personnel, any county or nunici pal

jail officer, superintendent, principal, teacher or other
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i nstructional personnel, school attendance officer, school bus
driver, or a judge of a circuit, chancery, county, justice,
muni ci pal or youth court or a judge of the Court of Appeals or a
justice of the Suprene Court, district attorney, |egal assistant
to a district attorney, county prosecutor, nunicipal prosecutor,
court reporter enployed by a court, court admnistrator, clerk or
deputy clerk of the court, or public defender, while such
statewi de el ected official, judge or justice, |aw enforcenent
officer, fireman, energency nedi cal personnel, public health

personnel, social worker, famly protection specialist, famly

protection worker, youth detention center personnel, any county or

municipal jail officer, superintendent, principal, teacher or

ot her instructional personnel, school attendance officer, school
bus driver, district attorney, legal assistant to a district
attorney, county prosecutor, nunicipal prosecutor, court reporter
enpl oyed by a court, court admnistrator, clerk or deputy clerk of
the court, or public defender is acting wthin the scope of his
duty, office or enploynent, or (b) upon a legislator while the
Legislature is in regular or extraordinary session or while
otherwi se acting within the scope of his duty, office or

enpl oynent, shall be punished by a fine of not nore than Five
Thousand Dol | ars ($5, 000.00) or by inprisonnent for not nore than
thirty (30) years, or both.

(3) A person is guilty of sinple donestic violence who
commts sinple assault as described in subsection (1) of this
section against a famly or household nenber who resides wth the
def endant or who fornerly resided wwth the defendant, a current or
former spouse, a person who has a current dating relationship with
t he defendant, or a person with whomthe defendant has had a
bi ol ogical or legally adopted child and upon conviction, the
def endant shall be puni shed as provi ded under subsection (1) of
this section; however, upon a third or subsequent conviction of

sinpl e donestic violence, whether against the sanme or another
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victimand within five (5) years, the defendant shall be guilty of
a felony and sentenced to a termof inprisonnment not |ess than
five (5) nor nore than ten (10) years. |In sentencing, the court
shal | consider as an aggravating factor whether the crine was
commtted in the physical presence or hearing of a child under

si xteen (16) years of age who was, at the time of the offense,
living within either the residence of the victim the residence of
the perpetrator, or the residence where the of fense occurred.

(4) A person is guilty of aggravated donestic viol ence who
comm ts aggravated assault as described in subsection (2) of this
section against a famly or household nenber who resides wth the
def endant or who fornerly resided wth the defendant, or a current
or former spouse, a person who has a current dating relationship
with the defendant, or a person with whomthe defendant has had a
bi ol ogi cal or legally adopted child and upon conviction, the
def endant shall be puni shed as provi ded under subsection (2) of
this section; however, upon a third or subsequent offense of
aggravat ed donestic viol ence, whether against the sanme or anot her
victimand within five (5) years, the defendant shall be guilty of
a felony and sentenced to a termof inprisonnment of not |ess than
five (5 nor nore than twenty (20) years. In sentencing, the
court shall consider as an aggravating factor whether the crine
was conmmtted in the physical presence or hearing of a child under
si xteen (16) years of age who was, at the tinme of the offense,
living within either the residence of the victim the residence of
the perpetrator, or the residence where the offense occurred.
Reasonabl e discipline of a child, such as spanking, is not an
of fense under this subsection (4).

(5) "Dating relationship" nmeans a social relationship of a
romantic or intimte nature.

(6) Every conviction of domestic violence may require as a
condition of any suspended sentence that the defendant participate

in counseling or treatnment to bring about the cessation of

S. B. No. 3036 *SS26/ R977PS*
07/ SS26/ RO77PS
PAGE 17



563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590
591
592
593
594
595

donestic abuse. The defendant may be required to pay all or part
of the cost of the counseling or treatnent, in the discretion of
the court.

(7) Wen investigating allegations of a violation of

subsection (3) or (4) of this section, |aw enforcenent officers

shall utilize the formprescribed for such purposes by the Ofice

of the Attorney General in consultation wwth the Sheriff's and

Police Chief's Associations. 1In cases in which the investigation

results in an arrest, a copy of the offense report shall be

provided to the Ofice of the Attorney General.

(8) In any conviction of assault as described in any
subsection of this section which arises froman incident of
donestic violence, the sentencing order shall include the

desi gnation "donestic violence." The court shall forward a copy

of each sentencing order bearing the designation "donestic

vi ol ence” to the Ofice of the Attorney Ceneral.

SECTI ON 13. Section 99-5-37, Mssissippi Code of 1972, is
amended as foll ows:

99-5-37. In any arrest for a m sdeneanor which is an act of
donestic violence, as defined in Section 99-3-7(5), no bail shal
be granted until the person arrested has appeared before a judge
of the court of conpetent jurisdiction. The defendant shall be
brought before a judge at the first reasonable opportunity, not to
exceed twenty-four (24) hours fromthe tine of the arrest. In
calculating the twenty-four (24) hours, weekends and holi days
shall be included. The appearance nmay be by tel ephone. Upon
setting bail in any case involving a m sdenmeanor which is an act
of donestic violence, the judge shall give particular
consideration to the exigencies of the case, including, but not

limted to, (a) the potential for further violence, (b) the past

history, if any, of violence between the defendant and all eged

victim (c) the level of violence of the instant of fense, (d) any

threats of further violence and (e) the existence of a donestic
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vi ol ence protection order prohibiting the defendant from engagi ng

i n abusi ve behavi or, and shall inpose any specific conditions as

he or she may deem necessary. Specific conditions which nay be

i nposed by the judge may include the issuance of an order

prohi biting the defendant from contacting the all eged victimprior

to trial, prohibiting the defendant from abusing or threatening

the alleged victim requiring defendant to refrain fromdrug or

al cohol use, or requiring the defendant to relinqui sh possession

of any firearns or other weapons to the | aw enforcenent agency

making the arrest. Any bail order inposing a condition which

prohi bits the defendant from abusing or threatening the all eged

victimshall be reported to the M ssissippi Protective Oder

Regi stry as provided by Section 93-21-25.

SECTI ON 14. Section 99-19-71, M ssissippi Code of 1972, is
amended as foll ows:

99-19-71. (1) Any person who has been convicted of a
nonvi ol ent m sdeneanor, excluding a conviction for a traffic
violation, and who is a first offender, may petition the justice,
county, circuit or municipal court, as may be applicable, for an
order to expunge any such conviction fromall public records.

Upon entering such order, a nonpublic record thereof shall be
retained by the court and by the Mssissippi Crimnal |Information
Center solely for the purpose of determ ning whether, in
subsequent proceedi ngs, such person is a first offender. The
effect of such order shall be to restore such person, in the
contenplation of the law, to the status he occupi ed before such
arrest. No person as to whom such order has been entered shall be
hel d thereafter under any provision of law to be guilty of perjury
or to have otherw se given a false statenent by reason of his
failure to recite or acknow edge such arrest or conviction in
response to any inquiry made of himfor any purpose, except for
the purpose of determining in any subsequent proceedi ngs under

this section, whether such person is a first offender.
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(2) Upon petition therefor, a justice, county, circuit or
muni ci pal court shall expunge the record of any case in which an
arrest was nmade, the person arrested was rel eased and the case was
di sm ssed or the charges were dropped or there was no disposition
of such case.

SECTION 15. This act shall take effect and be in force from

and after July 1, 2007.

S. B. No. 3036 * SS26/ R977PS*
07/ SS26/ RO77PS ST: Donestic violence; revise protective
PAGE 20 orders.



