M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Senator(s) Albritton To: Judiciary, Division B

SENATE BI LL NO. 3029

1 AN ACT TO AMEND SECTI ONS 41-29-501, 41-29-505, 41-29-507,

2 41-29-509, 41-29-513 AND 41-29-536, M SSI SSI PPI CODE OF 1972, TO
3 EXTEND THE AUTHORI TY TO APPLY FOR AND RECEI VE A COURT ORDER

4  AUTHORI ZI NG | NSTALLATI ON OF A W RE | NTERCEPT TO THE M SSI SSI PPI

5 BUREAU OF | NVESTI GATI ON | F SOUGHT | N CONNECTI ON W TH A CAPI TAL

6 OFFENSE; AND FOR RELATED PURPCSES.

7 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
8 SECTION 1. Section 41-29-501, M ssissippi Code of 1972, is
9 anended as follows:

10 41-29-501. As used inthis article, the followi ng terns

11 shall have the nmeaning ascribed to them herein unless the context
12 requires otherw se:

13 (a) "Aggrieved person" means a person who was a party
14 to an intercepted wire, oral or other communication or a person
15 against whomthe interception was directed.

16 (b) "Comm ssioner” neans the Commi ssioner of Public
17 Safety.

18 (c) "Communication common carrier" has the meaning

19 given the term"comon carrier” by 47 USCS 153(h) and shall also
20 nmean a provider of conmunication services.

21 (d) "Contents," when used with respect to a wire, oral
22 or other comrunication, includes any information concerning the
23 identity of the parties to the comunication or the existence,

24  substance, purport or meaning of that communicati on.

25 (e) "Covert entry" means any entry into or onto

26 prem ses which if made without a court order allow ng such an

27 entry under this article would be a violation of crimnal |aw.
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(f) "Director"” nmeans the Director of the Bureau of
Narcotics or, if the director is absent or unable to serve, the
Assistant Director of the Bureau of Narcotics.

(g) "Electronic, nmechanical or other device" neans a
device or apparatus primarily designed or used for the
nonconsensual interception of wire, oral or other conmmunications.

(h) "Intercept"” means the aural or other acquisition of
the contents of a wre, oral or other comunication through the
use of an electronic, mechanical or other device.

(i) ™"Investigative or |aw enforcenent officer" nmeans an
officer of this state or of a political subdivision of this state
who is enpowered by Iaw to conduct investigations of, or to nake
arrests for, offenses enunerated in Section 41-29-505, an attorney
aut horized by law to prosecute or participate in the prosecution
of such offenses, or a federal |aw enforcenment officer designated
by the director.

(j) "Judge of conpetent jurisdiction" nmeans a justice

of the Suprene Court or a circuit court judge.

e
(k) "Oral communi cation" neans an oral communi cation
uttered by a person exhibiting an expectation that the
communi cation is not subject to interception under circunstances
justifying that expectation.

(I) "Qher comunication"” neans any transfer of an
el ectronic or other signal, including fax signals, conputer
generated signals, other simlar signals, or any scranbled or
encrypted signal transferred via wire, radi o, electromagnetic,
phot oel ectric or photooptical systemfromone party to another in
whi ch the involved parties may reasonably expect the commrunication
to be private.

(m "Prosecutor” nmeans a district attorney with

jurisdiction in the county in which the facility or place where

the communication to be intercepted is located or a | egal
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assistant to the district attorney if designated in witing by the
district attorney on a case-by-case basis.

(n) "Residence" neans a structure or the portion of a
structure used as a person's hone or fixed place of habitation to
whi ch the person indicates an intent to return after any tenporary
absence.

(o) "Wre comunication" neans a comuni cation nmade in
whol e or in part through the use of facilities for the
transm ssion of comrunications by the aid of wire, cable or other
i ke connection between the point of origin and the point of
reception furnished or operated by a person engaged as a common
carrier in providing or operating the facilities for the
transm ssion of comruni cations and includes cordl ess tel ephones,
voi ce pagers, cellular tel ephones, any nobile tel ephone, or any
comuni cati on conducted through the facilities of a provider of
conmuni cati on servi ces.

SECTION 2. Section 41-29-505, M ssissippi Code of 1972, is
amended as foll ows:

41-29-505. A judge of conpetent jurisdiction in the circuit
court district of the |location where the interception of wre,
oral or other communications is sought, or a circuit court
district contiguous to such circuit court district, may issue an
order authorizing interception of wire, oral or other
comuni cations only if the prosecutor applying for the order shows
probabl e cause to believe that the interception wll provide

evi dence of the comm ssion of a felony under the Uniform

Control |l ed Substances Law or evi dence of the conmm ssion of a

capital offense as that termis defined in Section 1-3-4.

SECTI ON 3. Section 41-29-507, M ssissippi Code of 1972, is
amended as foll ows:

41-29-507. (1) No person, agency of the state or political
subdi vi sion of the state, other than the Bureau of Narcotics or

Bureau of Investigation, is authorized by this article to own,
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possess, install, operate or nonitor an el ectronic, nechanical or

ot her device. The Bureau of Narcotics or Bureau of Investigation

may be assisted by an investigative or |aw enforcenent officer in
the operation and nonitoring of an interception of wire, oral or
ot her communi cations, provided that an agent of the Bureau of

Narcotics or Bureau of Investigation is present at all tines.

(2) The director or comm ssioner shall designate, in

witing, the agents of the Bureau of Narcotics or Bureau of

| nvestigati on who are responsible for the possession,

installation, operation and nonitoring of electronic, nechanical
or other devices for the bureaus.

SECTION 4. Section 41-29-509, M ssissippi Code of 1972, is
amended as foll ows:

41-29-509. Prior to submtting a request for an order
authorizing interception of wire, oral or other comrunications to

a prosecutor, the director or comm ssioner shall receive a witten

affidavit fromone or nore agents of the Bureau of Narcotics or

Bureau of Investigation setting forth the information required by

Section 41-29-513(1). The director or comm ssioner shall submt

all information required by Section 41-29-513(1) to the
prosecutor. Upon receipt of the request fromthe director or

comm ssi oner, the prosecutor shall be authorized to submt an

application to a court of conpetent jurisdiction requesting the
court to issue an order authorizing interception of wire, oral or
ot her communi cations as provided in Section 41-29-515.

SECTION 5. Section 41-29-513, M ssissippi Code of 1972, is
amended as fol |l ows:

41-29-513. (1) To be valid, an application for an order
authorizing the interception of a wire, oral or other
comuni cation nust be nmade in witing under oath to a judge of
conpetent jurisdiction in the circuit court district of the
| ocation where the interception of wire, oral or other

comuni cations is sought, or a circuit court district contiguous
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to such circuit court district, and nust state the applicant's
authority to nmake the application. An applicant nmust include the
follow ng information in the application:

(a) A statenment that the application has been requested

by the director or the comm ssioner and the identity of the

prosecut or maki ng the application;

(b) A full and conplete statenent of the facts and
circunstances relied on by the applicant to justify his belief
that an order should be issued including:

(1) Details about the particular offense that has
been, is being, or is about to be commtted;

(i1i) A particular description of the nature and
| ocation of the facilities fromwhich or the place where the
communi cation is to be intercepted;

(ti1) A particular description of the type of
comuni cati on sought to be intercepted; and

(iv) The identity of the person, if known,
commtting the of fense and whose communi cations are to be
i nt er cept ed;

(c) A full and conplete statenent as to whether or not
ot her investigative procedures have been tried and failed or why
they reasonably appear to be unlikely to succeed or to be too
dangerous if tried;

(d) A statenment of the period of tinme for which the
interception is required to be maintained and, if the nature of
the investigation is such that the authorization for interception
shoul d not automatically term nate when the described type of
communi cation is first obtained, a particular description of the
facts establishing probable cause to believe that additional
comuni cations of the sanme type will occur after the described
type of conmunication is obtained,

(e) A statenment whether a covert entry will be

necessary to properly and safely install the w retapping or
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el ectronic surveillance or eavesdroppi ng equi pnent and, if a
covert entry is requested, a statenent as to why such an entry is
necessary and proper under the facts of the particular
investigation, including a full and conplete statenent as to

whet her ot her investigative techni ques have been tried and have
failed or why they reasonably appear to be unlikely to succeed or
to be too dangerous if tried or are not feasible under the

ci rcunst ances or exigencies of tineg;

(f) A full and conplete statenent of the facts
concerning all applications known to the prosecutor naking the
application that have been previously nade to a judge for
aut horization to intercept wire, oral or other conmunications
i nvol ving any of the persons, facilities or places specified in
the application and of the action taken by the judge on each
application; and

(g) |If the application is for the extension of an
order, a statenent setting forth the results already obtained from
the interception or a reasonable explanation of the failure to
obtain results.

(2) The judge may, in an ex parte in canera hearing, require
addi tional testinony or docunentary evidence in support of the
application, and such testinony or docunentary evidence shall be
preserved as part of the application.

SECTION 6. Section 41-29-536, M ssissippi Code of 1972, is
amended as foll ows:

41-29-536. (1) Attorneys for the Bureau of Narcotics or

Bureau of Investigation may file a notion with a circuit court

judge of the circuit court district in which the subscriber,
instrunent or other device exists, for conmunication records which

will be material to an ongoing investigation of an offense

enunmerated in Section 41-29-505.

(2) The notion shall be nmade in witing, under oath, and

shall include the nane of the subscriber, the number or numbers,
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and the |ocation of the instrument or other device, if known and
applicable. The notion shall be acconpanied by an affidavit from

an agent of the Bureau of Narcotics or Bureau of Investigation

whi ch sets forth facts which the court shall consider in
determ ning that probable cause exists to believe that the

i nformation sought will be material to an offense enunerated in

Section 41-29-505.

(3) Upon consideration of the notion and the determ nation
t hat probabl e cause exists, the circuit court judge may order a
communi cati ons common carrier as defined by 47 USCS 153(h) or a
provi der of comruni cation services to provide the Bureau of

Narcotics or Bureau of Investigation with comrunication billing

records, call records, subscriber information, or other

comuni cation record information. The comuni cati ons common
carrier or the provider of conmmunication services shall be
entitled to conpensation at the prevailing rates fromthe Bureau

of Narcotics or Bureau of |nvestigation.

(4) The circuit court judge shall seal each order issued
pursuant to this section. The contents of a notion, affidavit and
order may not be disclosed except in the course of a judicial
proceedi ng. Any unauthorized di scl osure of a seal ed order, notion
or affidavit shall be punishable as contenpt of court.

SECTION 7. This act shall take effect and be in force from
and after July 1, 2007.
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