M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Senat or (s) Hewes To: Hi ghways and
Transportation; Judiciary,
Division A

SENATE BI LL NO. 2948

AN ACT TO AMEND SECTI ON 65-2-1, M SSI SSI PPl CODE OF 1972, TO
PRESCRI BE THE SPECI FI C TYPES OF CONTRACTS BETWEEN THE M SSI SSI PP
TRANSPORTATI ON COVM SSI ON AND CONTRACTORS THAT ARE SUBJECT TO
ARBI TRATI ON PROCEEDI NGS; TO AMEND SECTI ON 65-2-3, M SSI SSI PPl CODE
OF 1972, TO REVISE THE COWPOSI TI ON, THE METHOD OF SELECTI NG
MEMBERS, THE TERMS OF MEMBERS AND THE COVPENSATI ON OF MEMBERS OF
THE STATE TRANSPORTATI ON ARBI TRATI ON BOARD, TO AMEND SECTI ON
65-2-5, M SSISSIPPI CODE OF 1972, TO | NCREASE THE JURI SDI CT1 ONAL
AMOUNT OF CONTRACTUAL MATTERS I N DI SPUTE FOR WHI CH ARBI TRATI ON
PROCEEDI NGS ARE AVAI LABLE;, TO AVEND SECTI ON 65-2-7, M SSI SSI PP
CODE OF 1972, TO | NCREASE THE NUMBER OF BOARD MEMBERS NECESSARY TO
BE PRESENT TO CONDUCT A MEETI NG OF THE BOARD; TO AMEND SECTI ON
65-2-11, M SSI SSI PPI CODE OF 1972, TO AUTHORI ZE THE BOARD TO
ASSESS PARTI ES FOR RECORDI NG ARBI TRATI ON HEARI NGS | N AN AMOUNT AS
DETERM NED BY THE BOARD, TO AMEND SECTI ON 65-2-13, M SSI SSI PP
CODE OF 1972, TO REQUI RE THE BOARD TO MAKE WRI TTEN FI NDI NGS OF | TS
CONCLUSI ONS OF LAW AS VEELL AS WRI TTEN FI NDI NGS OF | TS FI NDI NGS OF
FACT; TO AMEND SECTI ONS 65-2-15, 65-1-89 AND 65-1-91, M SSI SSI PP
CODE OF 1972, IN CONFORM TY WTH THE PROVI SIONS OF THI S ACT; AND
FOR RELATED PURPOSES

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :

SECTION 1. Section 65-2-1, M ssissippi Code of 1972, is
amended as foll ows:

65-2-1. It is hereby declared to be the public policy of the
State of Mssissippi that it is necessary and essential in the
public interest to facilitate the pronpt, peaceful, and just
settlement of conflicts and disputes arising out of contracts for

the construction of any buil ding, highway or work, or the doing of

any repairs, between the M ssissippi Transportation Departnent and

the various contractors with whomit transacts business, and to
that end the Legislature does hereby establish the State

Transportation Arbitration Board, hereinafter referred to as the

boar d.
SECTION 2. Section 65-2-3, Mssissippi Code of 1972, is

anended as foll ows:

S. B. No. 2948 *SS26/ R1183* Gl/ 2
07/ SS26/ R1183
PAGE 1



36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67

65-2-3. The board shall be conposed of three (3) nenbers,

one (1) to be appointed by the M ssissippi Transportation

Comm ssion, and one (1) to be selected by the M ssissippi Road

Bui | ders' Association, Incorporated, or its successor organization

(hereinafter referred to as the contractors). * * * The third

menber shall be chosen by agreenent of the other two (2) nenbers.

Each board nenber shall serve for a four-year termat the end

of which either the M ssissippi Transportati on Conm ssion or the

contractors may either retain their representative or choose to

appoi nt or sel ect another nenber.

The M ssi ssippi Transportation Comm ssion shall establish

appropriate fees for admnistering the arbitration process under

this chapter and for conpensating arbitrators for their service.

These fees for each arbitration do not include the attorneys' fees

of the parties and shall be assessed to the parties to the

arbitration as determ ned by the board.

SECTION 3. Section 65-2-5, M ssissippi Code of 1972, is
amended as foll ows:

65-2-5. The board shall elect a chairman and nmay adopt rules
of procedure. The board nay be called into session by the

M ssi ssi ppi Transportati on Comm ssion or by a contractor who has a

dispute with the M ssissippi Departnent of Transportation which,

under the rules of the board, may be the subject of arbitration.
The party requesting the board' s consideration shall give notice
of the same to each nenber.

Absent agreenent of the parties, the board shall have

jurisdiction to hear matters concerning Seven Hundred Fifty

Thousand Dol | ars ($750, 000. 00) or |ess per contract w thout regard

to the size of the contract. The parties by nutual witten

agreenent nay submt to the board clains in excess of the

jurisdictional Iimt of Seven Hundred Fifty Thousand Dol | ars

($750, 000.00). Absent agreenent of the parties, the nunber of
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arbitration proceedi ngs regardi ng nonetary issues shall be limted

to three (3) per contract.

SECTION 4. Section 65-2-7, M ssissippi Code of 1972, is
anended as foll ows:

65-2-7. Attendance of all three (3) nmenbers shall be

necessary to conduct a neeting. |If a nenber is recused from an

arbitration or is unable to serve, that nenber shall be repl aced

in the manner originally appointed. Upon being called into

session the board shall pronptly hold hearings and shall have the
power to adm nister oaths and to conpel the attendance of
W tnesses and the furnishing by the parties of such information as
may be necessary to a determination of the issue or issues in
di spute. Both parties to the dispute shall have the opportunity
to be present at the hearing, both personally and by counsel, and
to present such oral and docunentary evidence as the board shal
deemrelevant to the issue or issues in controversy.

SECTION 5. Section 65-2-11, M ssissippi Code of 1972, is
amended as foll ows:

65-2-11. The board shall have the authority to hire
personnel for the purpose of recording the hearings provided for

herein, and the costs for such personnel shall be assessed as

determ ned by the board.

SECTION 6. Section 65-2-13, M ssissippi Code of 1972, is
amended as foll ows:
65-2-13. It shall be the duty of the board to nake witten

findings of fact and conclusions of |law and to pronulgate a

written decision and order upon the issue or issues presented in
each case. I n making such findings the board shall consider only,
and be bound only, by the evidence submtted. Wen a valid
contract is in effect defining the rights, duties and liabilities
of the parties with respect to any matter in dispute, the board
shal | have power only to determ ne the proper interpretation and

application of the contract provisions which are involved. Any
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i nvestigation made by | ess than the whol e nenbership of the board
shall be by authority of a witten directive by the chairmn and
such investigation shall be summarized in witing and consi dered
by the board in reporting its findings and nmaking its
reconmendat i on.

The board shall hand down its findings, decision and order
(hereinafter referred to as its order) wthin sixty (60) days
after it is called into session. |If all three (3) nenbers of the
board do not agree, the order of the majority shall constitute the
order of the board. The board shall furnish to each of the
parties a copy of its order and a certified copy thereof shall be
filed in the office of the clerk of the circuit court. Unless
such order is reversed upon a petition for review fil ed pursuant
to the provisions of Section 65-2-15, such order, together with
such agreenents as the parties nmay thensel ves have reached, shal
becone bi nding upon and shall control the relationship between the
parties fromthe date such order is filed wwth the clerk of the
circuit court, as aforesaid. However, such order may be changed
by mutual consent or agreenent of the parties.

SECTION 7. Section 65-2-15, M ssissippi Code of 1972, is
amended as foll ows:

65-2-15. (1) Either party to the dispute may, within
fifteen (15) days fromthe date such order is filed with the clerk
of the court, petition the circuit court of any county in which
the contractor operates or has an office or place of business, for
a review of such order on the ground that:

(a) The parties were not given reasonabl e opportunity
to be heard;

(b) The board exceeded its powers;

(c) The order is unreasonable in that it is not
supported by the evidence; and

(d) The order was procured by fraud, collusion, or

ot her unl awful neans or met hods.
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(2) Upon the filing of an appeal fromthe decision of the

State Transportation Arbitration Board, the decision of that board

shal |l be suspended until it is reinstated or reversed by the
circuit judge. The party bringing the appeal shall be required to
pl ace a supercedeas bond in an anmount to be determ ned by the
circuit judge.

(3) A summons to the other party to the dispute shall be
i ssued as provided by law in other civil cases. Either party
shall have the sane rights to a change of venue fromthe county,
or to a change of judge, as provided by lawin other civil cases.
The judge of the circuit court, without the intervention of a
jury, shall hear the evidence adduced by both parties with respect
to the issue raised by such petition and nay reverse said order
only if he affirmatively finds that one of the grounds set forth
in subsection (1) was in fact present to such a degree that the
deci sion of the board should not be allowed to stand. The
decision of the judge of the circuit court shall be final, unless
an appeal is taken to the Suprene Court as hereinafter provided.
If the court reverses said order for one of the reasons stated
herein, and no appeal is taken to the suprene court, the decision
of the board shall no | onger be binding on either party.

SECTI ON 8. Section 65-1-89, M ssissippi Code of 1972, is
amended as foll ows:

65-1-89. Every formal contract made by or on behalf of the

M ssi ssi ppi Transportati on Comm ssion for the construction of any

bui | di ng, highway, or work, or the doing of any repairs shal

contain and include a provision for settlenment by arbitration, if

requested by either party to the contract, of all clains and

di sputes and other matters arising out of such contract, or the

failure or refusal to performthe whole or any part thereof.
SECTION 9. Section 65-1-91, M ssissippi Code of 1972, is

anended as foll ows:
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65-1-91. Upon demand for arbitration by any party to a

contract with the M ssissippi Transportation Comm ssion for the

construction of any building, highway or work, or the doing of any

repairs, such arbitration shall proceed in all respects and shal
have the sane effect as authorized and provi ded by Sections
11-15-1 through 11-15-37 * * *.  Any arbitration decision shall be
bi nding * * *.

SECTION 10. This act shall take effect and be in force from
and after July 1, 2007.
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