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Senator(s) Kirby To: Insurance

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2938

AN ACT TO PROVI DE FOR THE LI CENSURE AND REGULATI ON OF PUBLI C
ADJUSTERS BY THE COWM SSI ONER OF | NSURANCE, TO REQUI RE PUBLI C
ADJUSTERS TO ENSURE THAT ALL CONTRACTS FOR THEI R SERVI CES ARE | N
VRITING TO LIMT THE COVPENSATI ON PAI D TO PUBLI C ADJUSTERS; TO
REQUI RE PUBLI C ADJUSTERS TO ADHERE TO CERTAI N ETHI CAL
REQUI REMENTS; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. As used in this act, unless the context otherw se

requires:

(a) "Certified" means, except as used in Section 10(2)
of this act, witten representati ons addressed to the conm ssi oner
concerning the integrity, conpetence and qualifications of a
person, in formand content satisfactory to the commi ssioner, or
concerning other matters as the conm ssioner nay by regul ation
hereafter prescribe.

(b) "Comm ssioner" neans the Comm ssioner of Insurance.

(c) "Departnent” neans the M ssissippi |nsurance
Depart nment .

(d) "lnsurer" means any insurance company or
sel f-insured person or entity.

(e) "Public adjuster"” neans any person who, for
conpensati on or any other thing of value on behalf of the insured
and subject to the prohibition provided in Section 73-3-55:

(i) Acts or aids, solely inrelation to
first-party clains arising under insurance contracts that insure
the real or personal property of the insured, on behalf of an
insured in negotiating for, or effecting the settlenent of, a

claimfor |oss or damage covered by an insurance contract;
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(i) Advertises for enploynent as a public
adj uster of insurance clainms or solicits business or represents
hi nsel f or herself to the public as a public adjuster of first
party insurance clains for |osses or damages arising out of
policies of insurance that insure real or personal property; or
(tii1) Drectly or indirectly solicits business,
i nvestigates or adjusts | osses, or advises an insured about first
party clains for |osses or damages arising out of policies of
i nsurance that insure real or personal property for another person
engaged in the business of adjusting | osses or damages covered by
an insurance policy, for the insured.
A public adjuster shall not include an attorney at |aw who
does not advertise or represent that he is a public adjuster.

SECTION 2. (1) No person shall act as or hold hinself out

to be a public adjuster in this state unless he is |icensed
therefor by the conmm ssioner, except that an individual, who is
under goi ng education and training as a public adjuster under the
direction and supervision of a licensed public adjuster for a
peri od not exceeding twelve (12) nonths nay act as a public

adj uster wi thout having a public adjuster's license, if at the
begi nning of such training period, the name of such trai nee has
been regi stered as such with the comm ssi oner.

(2) Any person who violates the provisions of this section
shall be guilty of a m sdeneanor and, upon conviction thereof,
shal |l be punished by a fine of not nore than One Thousand Dol | ars
($1, 000.00) or by confinenent in the county jail for not nore than
one (1) year, or by both such fine and confi nenent.

SECTION 3. Application for a license as a public adjuster

shall be nmade to the conm ssioner upon fornms as prescribed and
furni shed by the conm ssioner. As a part of, or in connection
wi th, any such application, the applicant shall furnish such

informati on concerning his identity, personal history, experience,

S. B. No. 2938 *SS02/ R1046CS*
07/ SS02/ R1046CS
PAGE 2



61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92

busi ness record and any ot her pertinent facts as the conm ssioner
may reasonably require.

SECTION 4. The commi ssioner may wai ve any |icense

requi renent for an applicant with a valid |icense from anot her
state having license requirenents substantially equivalent to
those of this state.

SECTION 5. In the event of a catastrophe or emergency which

arises out of a disaster, act of God, riot, civil commotion,
conflagration or other simlar occurrence, the conm ssioner, upon
application, nmay issue an energency |license to persons who are
residents or nonresidents of this state and who nmay or may not be
ot herwi se |icensed public adjusters. Such energency |icense shal
remain in force for a period not to exceed ninety (90) days,

unl ess extended for an additional period of ninety (90) days by
the comm ssioner. The applicant nust be certified by (a) a person
i censed under the provisions of this act, or by (b) such other
person as may be approved by the comm ssioner. The |icensed
public adjuster or other person who certifies the applicant under
the provisions of this section shall be responsible for the |oss
or clains practices of the energency |icense hol der.

Wthin five (5) days of any applicant beginning work as a
public adjuster under this section, the application and
certification provided for in the precedi ng paragraph shall be
provided to the conm ssioner without such public adjuster being
deened in violation of this act, provided that the comm ssioner,
after notice and hearing, may revoke the energency |icense upon
the grounds as otherw se contained in this act providing for
revocation of a public adjuster's |license.

The fee for an energency license shall be in an anmount not to
exceed Fifty Dollars ($50.00) as determ ned by the conmi ssioner
and shall be due and payable within thirty (30) days of the

i ssuance of such energency |icense.
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SECTION 6. The comm ssioner shall license as a public

adj uster only an individual who has otherwi se conplied with this
act and who has furnished evidence satisfactory to the
conmi ssi oner that:

(a) He is at least twenty-one (21) years of age;

(b) He is a bona fide resident of this state, or is a
resident of a state which will permt residents of this state to
act as public adjusters in such other state;

(c) He is a trustworthy person;

(d) He has had experience or special education or
training wth reference to the handling of |oss clains under
i nsurance contracts of sufficient duration and extent to make him
conpetent to fulfill the responsibilities of a public adjuster;
and

(e) He has successfully passed an exam nati on as
requi red by the comm ssioner in accordance with this act or has
been exenpted according to the provisions of this act.

SECTION 7. The comm ssioner shall adopt a procedure for

certifying continuing education prograns for public adjusters.
Each public adjuster, in order to renew a |icense issued under
this act, shall participate in a continuing education progranm(s)
for at least twelve (12) hours each license year

SECTION 8. (1) Each applicant for a license as a public

adj uster, before the issuance of such license, shall personally
take and pass, to the satisfaction of the conm ssioner, an
exam nation as a test of his qualifications and conpetency; but
the requirenent of an exam nation shall not apply to any of the
fol | ow ng:

(a) An applicant for the renewal of a |icense issued
her eunder ;

(b) An applicant who is |licensed as a public adjuster,
as defined by this act, in another state with which state a

reci procal agreenent has been entered into by the conm ssioner; or
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(c) Any person who has conpleted a course or training
programin adjusting for | osses as prescribed and approved by the
comm ssioner and is certified to the comm ssioner upon conpl etion
of the course that such person has conpl eted the course or
trai ning program and has passed an exam nation testing his
know edge and qualifications, as prescribed by the comm ssioner.

(2) Each examnation for a license as a public adjuster
shall be as the comm ssioner may prescribe and shall be of
sufficient scope reasonably to test the applicant's know edge
relative to the kinds of insurance which may be dealt w th under
the license applied for and the duties, responsibilities and | aws
of this state applicable to such a licensee.

(3) The comm ssioner shall prepare and nake avail able to
applicants a manual or instructions specifying in general terns
t he subjects which may be covered in any exam nation for such a
i cense.

SECTION 9. (1) Each license issued to a public adjuster

shall expire on May 31 follow ng the date of issue, unless prior
thereto it is revoked or suspended by the conm ssi oner.

(2) Each public adjuster shall file an application for
renewal of license on the formand in the manner prescribed by the
conm ssioner for such purpose. Upon the filing of such
application for renewal of l|icense and the paynent of the required
fees, prior to the expiration date, the current |icense shal
continue to be in force until the renewal license is issued by the
conmi ssioner or until the comm ssioner has refused for cause to
i ssue such renewal license, as provided in this act, and has given
noti ce of such refusal in witing to the public adjuster.

SECTION 10. (1) A license may be refused, or a license duly

i ssued may be suspended or revoked or the renewal thereof refused
by the conm ssioner, or the conm ssioner may levy a civil penalty
in an anount not to exceed Five Thousand Dol |l ars ($5, 000.00) per

violation, or both, and any such penalty shall be deposited into
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the special fund of the State Treasury designated as the
"I nsurance Departnent Fund," if, after notice and hearing as
herei nafter provided, he finds that the applicant for, or hol der
of , such license:

(a) Has intentionally made a material msstatenent in
the application for such license; or

(b) Has obtained, or attenpted to obtain, such Iicense
by fraud or m srepresentation; or

(c) Has m sappropriated or converted to his own use or
illegally w thheld noney bel onging to another person or entity; or

(d) Has otherw se denonstrated |ack of trustworthiness
or conpetence to act as a public adjuster; or

(e) Has been guilty of fraudul ent or dishonest
practices or has been convicted of a felony; or

(f) Has materially m srepresented the terns and
condi tions of insurance policies or contracts or failed to
identify hinmself as a public adjuster; or

(g) Has obtained or attenpted to obtain such |icense
for a purpose other than holding hinself out to the general public
as a public adjuster; or

(h) Has violated any insurance |laws, or any regul ation,
subpoena or order of the comm ssioner or of another state's
Comm ssi oner of Insurance.

(2) Before any license shall be refused (except for failure
to pass a required witten exam nation) or suspended or revoked or
the renewal thereof refused hereunder, the conm ssioner shall give
notice of his intention so to do, by certified mail, return
recei pt requested, to the applicant for or holder of such |icense,
and shall set a date not |ess than twenty (20) days fromthe date
of mailing such notice when the applicant or |icensee may appear
to be heard and produce evidence in opposition to such refusal,
suspensi on or revocation. Such notice shall constitute automatic

suspension of license if the person involved is a |licensed public
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adjuster. In the conduct of such hearing, the comm ssioner or any
regul ar sal ari ed enpl oyee of the departnent specially designated
by himfor such purpose shall have the power to adm ni ster oaths,
to require the appearance of and exam ne any person under oath,
and to require the production of books, records or papers rel evant
to the inquiry upon his own initiative or upon the request of the
applicant or licensee. Upon the term nation of such hearing,
findings shall be reduced to witing and, upon approval by the
conmm ssioner, shall be filed in his office; and notice of the
findings shall be sent by certified mail, return receipt
requested, to the applicant or |icensee.

(3) \Were the grounds provided in paragraph (c) or (f) of
subsection (1) are the grounds for any hearing, the comm ssioner
may, in his discretion in lieu of the hearing provided for in
subsection (2), file a petition requesting the court to suspend or
revoke any license authorized hereunder in a court of conpetent
jurisdiction of the county or district in which the alleged
of fense occurred. In such cases, subpoenas may be issued for
W tnesses, and m | eage and witness fees paid as in other cases.
All costs of such cause shall be paid by the defendant, if the
finding of the court be against him

(4) No licensee whose |icense has been revoked hereunder
shall be entitled to file another application for a license as a
public adjuster within one (1) year fromthe effective date of
such revocation or, if judicial review of such revocation is
sought, within one (1) year fromthe date of final court order or
decree affirm ng such revocation. An application filed after such
one-year period shall be refused by the comm ssioner unless the
appl i cant shows good cause why the revocation of his |icense shal
not be deenmed a bar to the issuance of a new |icense.

SECTION 11. Any person aggrieved by any action or decision

of the comm ssioner under the provisions of this act may appeal

therefromto the Crcuit Court of the First Judicial D strict of
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Hi nds County in the manner provided by law. The circuit court
shall have the authority and jurisdiction to hear the appeal and
render its decision in regard thereto in terntine or vacation.

SECTION 12. (1) Public adjusters shall ensure that al

contracts for their services are in witing, signed by the insured
and the public adjuster who solicited the contract, and a copy of
the contract shall be provided to the insured upon execution. Al
such contracts shall be subject to the foll ow ng provisions:

(a) No public adjuster shall charge, agree to, or
accept as conpensation any paynent, conm ssion, fee or other thing
of value equal to nore than ten percent (10% of any insurance
settlenent or the proceeds of any claiminvestigated.

(b) No public adjuster shall require, demand or accept
any fee, retainer, conpensation, deposit or other thing of value,
prior to partial or full settlenent of a claim

(c) Any costs to be reinbursed to a public adjuster out
of the proceeds of a settlenent shall be specified by kind and
estimat ed anounts.

(d) A public adjuster's contract with the insured shal
be revocabl e or cancelable by the insured w thout cause and
W thout penalty or obligation for at |east five (5) business days
after the contract is executed by the insured. Nothing in this
provi sion shall be construed to prevent a insured from pursuing
any civil legal remedy to revoke or cancel the contract after the
expiration of such cancellation period.

(2) Public adjusters shall adhere to the follow ng ethica
requi renents:

(a) No public adjuster shall undertake the adjustnent
of any claimfor which the public adjuster is not currently
conpet ent and knowl edgeable as to the terns and conditions of the
i nsurance coverage, or which otherw se exceeds the public

adj uster's current experti se.
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(b) No public adjuster shall, as a public adjuster,
represent any person or entity whose claimthe public adjuster has
previously adjusted while acting as an i ndependent adjuster
representing any insurer, either directly or through an
i ndependent adjusting firmretained by the insurer.

(c) A public adjuster shall not know ngly nake any oral
or witten material m srepresentations or statenents to any
insured or potential insured which are false and intended to
i njure any person engaged in the business of insurance.

(d) No public adjuster shall know ngly enter into a
contract to adjust a residential property claimsubsequent to a
declaration of total |oss by an insurer, unless the services to be
provi ded by the public adjuster can reasonably be expected to
result in the insured obtaining an insurance settlenent, net of
the public adjuster’'s conpensation, in excess of the anmount the
i nsured woul d have obtained w thout the services of the public
adj uster.

(e) A public adjuster shall advise each insured that
the insured has the right to retain an attorney at |law of his
choi ce throughout the public adjuster's investigation and
adj ustnent of the claim

(f) No public adjuster shall refer an insured to any
particular attorney at law, but, if the claimis not settled by
the public adjuster, the public adjuster shall advise the insured
that the insured has the right to retain an attorney at law of his
choi ce.

(g) No public adjuster shall contract for, agree to, or
receive anything of value fromany attorney at |aw or other person
acting in concert with any attorney at law (i) for referring
clainms to the attorney, or (ii) in connection with any claimfor
whi ch the public adjuster has perforned or intends to perform

servi ces.
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(h) No public adjuster shall split any attorney's fee
with any attorney at |aw

(1) A public adjuster shall not testify as an expert
witness in any judicial or adm nistrative proceeding while
mai ntai ning a pecuniary interest in the outcone of the proceedi ng,
as otherwi se permtted by Section 12(1)(a) of this act; provided,
however, that a public adjuster may testify as an expert w tness
if pursuant to the terns of his contract his conpensation is
converted to a specified hourly rate, which rate (i) is subject to
such limtations as may be prescribed by the conm ssioner, and
(1i) is not subject to any contingencies. |In the event of a
conversion of the public adjuster's contract to an hourly rate
agreenent, the prior fee arrangenent shall be inadm ssible at
trial.

SECTION 13. This act shall not be construed as entitling a

person who is not |icensed by the M ssissippi Suprene Court to
practice lawin this state.

SECTION 14. This act is declared to be cunul ati ve and

supplenental to all other valid statutes relating to insurance
agents, solicitors, adjusters and public adjusters. The
Comm ssi oner of Insurance is directed and authorized to make such
reasonabl e rul es and regul ati ons as may be necessary for the
adm nistration of this act, including, but not limted to, rules
and regul ations (a) establishing procedures for the filing and
approval of contracts to be used by public adjusters and/or
prescri bing one or nore nodel contracts for use by public
adj usters, (b) regulating solicitations by public adjusters, and
(c) establishing bonding and/or errors and om sSions insurance
requi renents for public adjusters.

SECTION 15. This act shall take effect and be in force from
and after July 1, 2007.
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