M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

© (00} ~ o ObhWNE

N N DN DN DD N MDD N DN P P P PP kPP P
o N o o0 M W N P O © 00 N oo ok~ N -+, O

Senat or (s) Nunnel ee To:  Finance

SENATE BI LL NO. 2928

AN ACT TO AMEND SECTI ON 71-5-355, M SSI SSI PPl CODE OF 1972
TO PROVI DE THAT WHEN AN EMPLOYER TERM NATES AN EMPLOYEE FOR
M SCONDUCT AND THEREAFTER | NCREASES THE NUMBER OF EMPLOYEES ON THE
PAYROLL OF SUCH BUSI NESS, THE CONTRI BUTI ON RATES OF THE EMPLOYER
SHALL NOT BE | NCREASED;, AND FOR RELATED PURPGCSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 71-5-355, M ssissippi Code of 1972, is
amended as foll ows:

71-5-355. (1) As used in this section, the foll ow ng words
and phrases shall have the follow ng nmeani ngs, unless the context
clearly requires otherw se:

(a) "Tax year" neans any period beginning on January 1
and endi ng on Decenber 31 of a year.

(b) "Conputation date" means June 30 of any cal endar
year inmediately preceding the tax year during which the
particular contribution rates are effective.

(c) "Effective date" nmeans January 1 of the tax year.

(d) Except as hereinafter provided, "payroll" nmeans the
total of all wages paid for enploynent by an enpl oyer as defi ned
in Section 71-5-11, subsection H, plus the total of al
remuneration paid by such enployer excluded fromthe definition of
wages by Section 71-5-351. For the conputation of nodified rates,
"payroll" neans the total of all wages paid for enploynent by an
enpl oyer as defined in Section 71-5-11, subsection H

(e) For the computation of nodified rates, "eligible
enpl oyer” neans an enpl oyer whose experience-rating record has
been chargeable with benefits throughout the thirty-six (36)

consecutive cal endar-nonth period ending on the conputation date,
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except that any enpl oyer who has not been subject to the

M ssi ssi ppi Enpl oynent Security Law for a period of tine
sufficient to neet the thirty-six (36) consecutive cal endar-nonth
requi renent shall be an eligible enployer if his experience-rating
record has been chargeabl e throughout not | ess than the twelve
(12) consecutive cal endar-nonth period ending on the conputation
date. No enployer shall be considered eligible for a contribution
rate less than five and four-tenths percent (5.4% wth respect to
any tax year, who has failed to file any two (2) quarterly reports
within the qualifying period by Septenber 30 follow ng the
conputation date. No enployer or enploying unit shall be eligible
for a contribution rate of less than five and four-tenths percent
(5.49% for the tax year in which the enploying unit is found by
the departnment to be in violation of Section 71-5-19(2) or (3) and
for the next two (2) succeeding tax years. No representative of
such enploying unit who was a party to a violation as described in
Section 71-5-19(2) or (3), if such representative was or is an

enploying unit in this state, shall be eligible for a contribution

rate of less than five and four-tenths percent (5.4% for the tax
year in which such violation was detected by the departnent and
for the next two (2) succeeding tax years.

(f) Wth respect to any tax year, "reserve ratio" neans
the ratio which the total anmpbunt available for the paynment of
benefits in the Unenpl oynent Conpensati on Fund, excl uding any
anount whi ch has been credited to the account of this state under
Section 903 of the Social Security Act, as anended, and which has
been appropriated for the expenses of adm nistration pursuant to
Section 71-5-457 whether or not w thdrawn from such account, on
Novenber 1 of each cal endar year bears to the aggregate of the
taxabl e payrolls of all enployers for the twelve (12) cal endar
nont hs endi ng on June 30 next preceding.

(g "Mdified rates" neans the rates of enployer

contributions determ ned under the provisions of this chapter and
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the rates of newly subject enployers, as provided in Section
71-5- 353.

(h) For the conputation of nodified rates, "qualifying
period" neans a period of not less than the thirty-six (36)
consecuti ve cal endar nonths endi ng on the conputation date
t hroughout which an enpl oyer's experience-rating record has been
chargeable wth benefits; except that with respect to any eligible
enpl oyer who has not been subject to this article for a period of
time sufficient to neet the thirty-six (36) consecutive
cal endar-nonth requirenent, "qualifying period" neans the period
endi ng on the conputation date throughout which his
experience-rating record has been chargeable with benefits, but in
no event |ess than the twelve (12) consecutive cal endar-nonth
peri od ending on the conputation date throughout which his
experience-rating record has been so chargeabl e.

(1) The "exposure criterion” (EC) is defined as the
cash bal ance of the Unenpl oynent Conpensation Fund which is
avai l abl e for the paynent of benefits as of Novenber 1 of each
cal endar year, divided by the total wages, exclusive of wages paid
by all state agencies, all political subdivisions, reinbursable
nonprofit corporations, and tax exenpt public service enpl oynent,
for the twelve-nonth period ending June 30 i medi ately precedi ng
such date. The EC shall be conputed to four (4) decimal places.

(j) The "cost rate criterion" (CRC) is defined as
follows: Beginning with January 1974, the benefits paid for the
twel ve-nont h peri od endi ng Decenber 1974 are summed and di vi ded by
the total wages for the twelve-nonth period ending on June 30,
1975. Simlar ratios are conputed by subtracting the earliest
nonth's benefit paynments and addi ng the benefits of the next nonth
in the sequence and dividing each sumof twelve (12) nonths'
benefits by the total wages for the twel ve-nonth period ending on
the June 30 which is nearest to the final nmonth of the period used

to conpute the nunerator. |f Decenber is the final nonth of the
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period used to conpute the nunerator, then the twelve-nonth period
ending the followng June 30 will be used for the denom nator.

The hi ghest value of these ratios beginning with the ratio for
benefits paid in cal endar year 1974 is the cost rate criterion.
The cost rate criterion shall be conputed to four (4) decinmal

pl aces. Benefits and total wages used in the conputation of the
cost rate criterion shall exclude all benefits and total wages
applicable to state agencies, political subdivisions, reinbursable
nonprofit corporations, and tax exenpt PSE enploynment. For rate
years 2005 and 2006, the CRC shall be adjusted downward by an
anount necessary to satisfy one-half (1/2) the reductions required
to maintain a general experience rate of nine-tenths of one
percent (.9% . For rate year 2007 and subsequent years, the CRC
shal | be adjusted downward by an anpbunt necessary to satisfy
one-half (1/2) the reductions required to nmaintain a general
experience rate of seven-tenths of one percent (.7% until such
time as the CRC equals the average for the highest val ue of the
cost rate criterion conputations during each of the economc
cycles (econom c cycles shall be those defined by the National
Bureau of Econom ¢ Research) since the cal endar year 1974, except
as provided in subsection (3) of Section 71-5-353. Wen the

remai ning reduction is insufficient to cause the reductions as
specified in this paragraph, additional reductions specified in
subsection (1)(k) of this section nmay be nade to the size of fund
i ndex to achieve the general experience rate specified in this

par agraph, except as provided in Section 71-3-353. The CRC shal
not be rai sed except as provided through annual conputations and
additions of future econom c cycl es.

(k) "Size of fund index" (SOFl) is defined as the ratio
of the ECto the CRC. For the rate years 2005 and 2006, the SOFI
shal | be adjusted downward by an anobunt necessary to satisfy
one-half (1/2) the reductions required to nmaintain a general

experience rate of nine-tenths of one percent (.9%. For rate
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year 2007 and subsequent years, the SCFI shall be adjusted
downward by an anpbunt necessary to satisfy one-half (1/2) the
reductions required to maintain a m ni num general experience rate
of seven-tenths of one percent (.7% until such tine as the SOFI
is reduced froma target size of 1.5 to 1.0, except as provided in
subsection (3) of Section 71-5-353. The SCOFI shall not be raised
in any event. In the event Section 71-5-353 is suspended, the
SOFI shall remain at the current level until the suspension is
lifted.

(I') No enployer's contribution rate shall exceed five
and four-tenths percent (5.4%, nor be less than four-tenths of
one percent (.4% . However, fromand after January 1, 2005, and
continuing unless Section 71-5-353(3) shall be suspended, the
reduction shall be acconplished as described in Section
71-5-355(1)(j) and (k), no enployer's unenpl oynent contribution
rate shall be |less than one-tenth of one percent (.19%.

(2) Modified rates:

(a) For any tax year, when the reserve ratio on the
precedi ng Novenber 1, in the case of any tax year, equals or
exceeds four percent (4%, the nodified rates, as hereinafter
prescribed, shall be in effect.

(b) Modified rates shall be determ ned for the tax year
for each eligible enployer on the basis of his experience-rating
record in the foll om ng manner:

(i) The departnment shall maintain an
experience-rating record for each enployer. Nothing in this
chapter shall be construed to grant any enployer or individuals
perform ng services for himany prior claimor rights to the
anounts paid by the enployer into the fund.

(1i1) Benefits paid to an eligible individual shal
be charged agai nst the experience-rating record of his base period
enpl oyers in the proportion to which the wages paid by each base

peri od enpl oyer bears to the total wages paid to the individual by
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all the base period enployers, provided that benefits shall not be
charged to an enpl oyer's experience-rating record if the
departnent finds that the individual:

1. Voluntarily left the enploy of such
enpl oyer wi thout good cause attributable to the enpl oyer;

2. \Was discharged by such enpl oyer for
m sconduct connected with his work;

3. Refused an offer of suitable work by such
enpl oyer without good cause, and the departnent further finds that
such benefits are based on wages for enploynent for such enpl oyer
prior to such voluntary |eaving, discharge or refusal of suitable
wor k, as the case may be;

4. Had base period wages which included wages
for previously uncovered services as defined in Section
71-5-511(e) to the extent that the Unenpl oynent Conpensati on Fund
is reinbursed for such benefits pursuant to Section 121 of Public
Law 94- 566;

5. Extended benefits paid under the
provi sions of Section 71-5-541 which are not reinbursable from
federal funds shall be charged to the experience-rating record of
base period enpl oyers;

6. Is still working for such enployer on a
regul ar part-tinme basis under the sanme enpl oynent conditions as
hired. Provided, however, that benefits shall be charged agai nst
an enployer if an eligible individual is paid benefits who is
still working for such enployer on a part-tine "as-needed" basis;

7. Was hired to replace a United States
servi ceman or servicewonan called into active duty and was laid
of f upon the return to work by that serviceman or servi cewonan,
unl ess such enployer is a state agency or other political
subdi vision or instrunentality of the state;

8. Was paid benefits during any week while in

training wth the approval of the departnent, under the provisions
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194 of Section 71-5-513B, or for any week while in training approved
195 under Section 236(a)(1) of the Trade Act of 1974, under the

196 provisions of Section 71-5-513C; or

197 9. Is not required to serve the one-week
198 waiting period as described in Section 71-5-505(2). In that

199 event, only the benefits paid in lieu of the waiting period week
200 may be noncharged.

201 (iii1) The departnment shall conmpute a benefit ratio
202 for each eligible enployer, which shall be the quotient obtained
203 by dividing the total benefits charged to his experience-rating
204 record during the period his experience-rating record has been
205 chargeable, but not |ess than the twelve (12) consecutive

206 cal endar-nonth period nor nore than the thirty-six (36)

207 consecutive cal endar-nonth period ending on the conputation date,
208 by his total taxable payroll for the sane period on which al

209 contributions due have been paid on or before the Septenber 30
210 imrediately follow ng the conputation date. Such benefit ratio
211 shall be conputed to the tenth of a percent (.1%, rounding any

212 remainder to the next higher tenth. Provided, however, that in

213 cases where an enployer term nates an enpl oyee for m sconduct and

214 at any tinme within the next two (2) years follow ng such di sm ssa

215 increases the nunber of enployees on the payroll of the business

216 by five (5) or nore additional enployees, the experience rating

217 and the benefit ratio for that enployer shall disregard any

218 benefit charges applicable to the dism ssed enpl oyee and the rates

219 of contribution for such enployer shall not be increased by the

220 Departnent of Enpl oynent Security.

221 The following table shall be applied to reduce contribution

222 rates until Section 71-5-353(3) and (4) is suspended:

223 Benefit Ratio I ndi vi dual Experience Rate:
224 0. 0% - 0.3%
225 0.1 - 0.2
226 0.2 - 0.10
S. B. No. 2928 *S5S26/ R1268*
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(tv) 1. The contribution rate for each eligible

enpl oyer shall be the sumof two (2)

rates: hi s i ndi vi dual

experience rate in the range fromzero percent (0% to five and

four-tenths percent (5.4%,

pl us a general

event shall the resulting rate be in excess of five and

four-tenths percent (5.49%.

shall be equal to

(2)(b)(iii) above.

determined in the
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experience rate.

In no

experience rate

his benefit ratio as conputed under subsection

3. The general

fol | om ng manner:
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The departnent shal
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determ ne annually, for the thirty-six (36) consecutive

cal endar-nonth period ending on the conputation date, the anount
of benefits which were not charged to the record of any enpl oyer
and of benefits which were ineffectively charged to the enployer's
experience-rating record. For the purposes of subsection
(2)(b)(iv)3, the term"ineffectively charged benefits" shal

i ncl ude:

The total of the anmounts of benefits charged to the
experience-rating records of all eligible enployers which caused
their benefit ratios to exceed five and four-tenths percent
(5.49%, the total of the anmounts of benefits charged to the
experience-rating records of all ineligible enployers which would
cause their benefit ratios to exceed five and four-tenths percent
(5.4% if they were eligible enployers, and the total of the
anounts of benefits charged or chargeable to the experience-rating
record of any enployer who has discontinued his business or whose
coverage has been term nated within such period; provided, that
solely for the purposes of determning the anmounts of
i neffectively charged benefits as herein defined, a "benefit
rati o" shall be conputed for each ineligible enployer, which shal
be the quotient obtained by dividing the total benefits charged to
hi s experience-rating record throughout the period ending on the
conput ation date, during which his experience-rating record has
been chargeable with benefits, by his total taxable payroll for
the sane period on which all contributions due have been paid on
or before the Septenber 30 immedi ately foll ow ng the conputation
date; and provided further, that such benefit ratio shall be
conputed to the tenth of one percent (.1% and any renai nder shal
be rounded to the next higher tenth. The ratio of the sum of
these anmounts to the taxabl e wages paid during the sane period by
all eligible enployers whose benefit ratio did not exceed five and
four-tenths percent (5.4%, conputed to the next higher tenth of

one percent (.1%, shall be the general experience rate.
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4. The general experience rate shall be
adj usted by use of the size of fund index factor. This factor may
be positive or negative, and shall be determned as follows: From
the target SOFI, as defined in subsection (1)(k) of this section,
subtract the sinple average of the current and precedi ng years
exposure criterions divided by the cost rate criterion, as defined
in subsection (1)(j) of this section. The result is then
mul tiplied by the product of the CRC, as defined in subsection
(1D (j) of this section, and total wages for the twelve-nonth
period endi ng June 30 divided by the taxable wages for the
twel ve-nont h period ending June 30. This is the percentage
positive or negative added to the general experience rate. This
percentage is conputed to one (1) deciml place, and rounded to
t he next higher tenth.

5. Notw t hstandi ng any ot her provisions of
subsection (2)(b)(iv), if the general experience rate for any tax
year as conputed and adjusted on the basis of the size of fund
index is a negative percentage, it shall be disregarded.

6. The departnent shall include in its annual
rate notice to enployers a brief explanation of the el enents of
the general experience rate, and shall include in its regul ar
publications an annual analysis of benefits not charged to the
record of any enployer, and of the benefit experience of enployers
by industry group whose benefit ratio exceeds four percent (4%,
and of any other factors which nay affect the size of the general
experience rate.

(v) \Wen any enploying unit in any manner succeeds
to or acquires the organi zation, trade, business or substantially
all the assets thereof of an enpl oyer, excepting any assets
retai ned by such enployer incident to the liquidation of his
obl i gati ons, whether or not such acquiring enploying unit was an
enpl oyer within the neaning of Section 71-5-11, subsection H,

prior to such acquisition, and continues such organi zation, trade
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or business, the experience-rating and payroll records of the
predecessor enployer shall be transferred as of the date of
acquisition to the successor enployer for the purpose of rate
determ nati on.

(vi) Wien any enploying unit succeeds to or
acquires a distinct and severable portion of an organi zati on,
trade or business, the experience-rating and payroll records of
such portion, if separately identifiable, shall be transferred to
t he successor upon:

1. The mutual consent of the predecessor and
t he successor;

2. Approval of the departnent;

3. Continued operation of the transferred
portion by the successor after transfer; and

4. The execution and the filing with the
departnment by the predecessor enployer of a waiver relinquishing
all rights to have the experience-rating and payroll records of
the transferred portion used for the purpose of determ ning
nodi fied rates of contribution for such predecessor.

(vii) If the successor was an enpl oyer subject to
this chapter prior to the date of acquisition, it shall continue
to pay contributions at the rate applicable to it fromthe date
the acquisition occurred until the end of the then current tax
year. |f the successor was not an enployer prior to the date of
acquisition, it shall pay contributions at the rate applicable to
t he predecessor or, if nore than one (1) predecessor and the sane
rate is applicable to both, the rate applicable to the predecessor
or predecessors, fromthe date the acquisition occurred until the
end of the then current tax year. |If the successor was not an
enpl oyer prior to the date the acquisition occurred and
si mul t aneously acquires the businesses of two (2) or nore
enpl oyers to whom di fferent rates of contributions are applicable,

it shall pay contributions fromthe date of the acquisition until
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the end of the current tax year at a rate conputed on the basis of
t he conbi ned experience-rating and payroll records of the
predecessors as of the conputation date for such tax year. In al
cases the rate of contributions applicable to such successor for
each succeeding tax year shall be conputed on the basis of the
conbi ned experience-rating and payroll records of the successor
and the predecessor or predecessors.

(viii) The departnent shall notify each enpl oyer
quarterly of the benefits paid and charged to his
experience-rating record; and such notification, in the absence of
an application for redetermnation filed within thirty (30) days
after the date of the mailing of such notice, shall be final,
concl usi ve and bi ndi ng upon the enployer for all purposes. A
redeterm nation, nmade after notice and opportunity for a fair
hearing, by a hearing officer designated by the departnent who
shal | consider and decide these and rel ated applications and
protests; and the finding of fact in connection therewith may be
i ntroduced into any subsequent adm nistrative or judicial
proceedi ngs involving the determ nation of the rate of
contributions of any enployer for any tax year, and shall be
entitled to the same finality as is provided in this subsection
with respect to the findings of fact in proceedings to redeterm ne
the contribution rate of an enpl oyer.

(ix) The departnent shall notify each enpl oyer of
his rate of contribution as determ ned for any tax year as soon as
reasonably possible after Novenber 1 of the preceding year. Such
determ nation shall be final, conclusive and bi ndi ng upon such
enpl oyer unless, within thirty (30) days after the date of the
mai | ing of such notice to his |ast known address, the enpl oyer
files with the departnent an application for review and
redeterm nation of his contribution rate, setting forth his
reasons therefor. |If the departnent grants such review, the

enpl oyer shall be pronptly notified thereof and shall be afforded
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an opportunity for a fair hearing by a hearing officer designated
by the departnment who shall consider and decide these and rel ated
applications and protests; but no enployer shall be allowed, in
any proceeding involving his rate of contributions or contribution
liability, to contest the chargeability to his account of any
benefits paid in accordance with a determ nation, redeterm nation
or decision pursuant to Sections 71-5-515 through 71-5-533 except
upon the ground that the services on the basis of which such
benefits were found to be chargeable did not constitute services
performed in enploynent for him and then only in the event that
he was not a party to such determ nation, redeterm nation
decision or to any ot her proceedings provided in this chapter in
whi ch the character of such services was determ ned. The enpl oyer
shall be pronptly notified of the denial of this application or of
the redeterm nation, both of which shall beconme final unless,
within ten (10) days after the date of mailing of notice thereof,
there shall be an appeal to the departnent itself. Any such
appeal shall be on the record before said designated hearing
officer, and the decision of said departnent shall becone final
unless, within thirty (30) days after the date of mailing of
notice thereof to the enployer's | ast known address, there shal

be an appeal to the Grcuit Court of the First Judicial District
of Hinds County, M ssissippi, in accordance with the provisions of
law with respect to review of civil causes by certiorari.

(3) Notw thstanding any other provision of |law, the
foll ow ng shall apply regarding assignment of rates and transfers
of experience:

(a) (i) If an enployer transfers its trade or
busi ness, or a portion thereof, to another enployer and, at the
time of the transfer, there is substantially conmon ownership,
managenent or control of the two (2) enployers, then the
unenpl oynent experience attributable to the transferred trade or

busi ness shall be transferred to the enployer to whom such
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business is so transferred. The rates of both enpl oyers shall be
recal cul ated and nmade effective on January 1 of the year follow ng
the year the transfer occurred.

(i) 1f, followng a transfer of experience under
subparagraph (i) of this paragraph (a), the departnent determ nes
that a substantial purpose of the transfer of trade or business
was to obtain a reduced liability of contributions, then the
experience-rating accounts of the enployers involved shall be
conbined into a single account and a single rate assigned to such
account .

(b) \Whenever a person who is not an enployer or an
enploying unit under this chapter at the tine it acquires the
trade or business of an enployer, the unenpl oynent experience of
t he acquired business shall not be transferred to such person if
the departnent finds that such person acquired the business solely
or primarily for the purpose of obtaining a | ower rate of
contributions. |Instead, such person shall be assigned the new
enpl oyer rate under Section 71-5-353. |In determ ning whether the
busi ness was acquired solely or primarily for the purpose of
obtaining a |lower rate of contributions, the departnment shall use
objective factors which may include the cost of acquiring the
busi ness, whet her the person continued the business enterprise of
t he acquired busi ness, how | ong such business enterprise was
continued, or whether a substantial nunber of new enpl oyees were
hired for performance of duties unrelated to the business activity
conducted prior to acquisition.

(c) (i) |If a person knowingly violates or attenpts to
vi ol ate paragraph (a) or (b) of this subsection or any other
provision of this chapter related to determ ning the assignnment of
a contribution rate, or if a person know ngly advi ses anot her
person in a way that results in a violation of such provision, the

person shall be subject to the follow ng penalties:
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1. |If the person is an enployer, then such
enpl oyer shall be assigned the highest rate assignable under this
chapter for the rate year during which such violation or attenpted
violation occurred and the three (3) rate years imedi ately
followng this rate year. However, if the person's business is
al ready at such highest rate for any year, or if the anmount of
increase in the person's rate would be I ess than two percent (2%
for such year, then a penalty rate of contributions of two percent
(299 of taxable wages shall be inposed for such year. The penalty
rate will apply to the successor business as well as the rel ated
entity fromwhich the enployees were transferred in an effort to
obtain a lower rate of contributions.

2. |If the person is not an enpl oyer, such
person shall be subject to a civil noney penalty of not nore than
Fi ve Thousand Dol | ars ($5,000.00). Each such transaction for
whi ch advi ce was given and each occurrence or reoccurrence after
notification being given by the departnent shall be a separate
of fense and puni shabl e by a separate penalty. Any such fine shal
be deposited in the penalty and interest account established under
Section 71-5-114.

(i1) For purposes of this paragraph (c), the term
"knowi ngl y" neans havi ng actual know edge of or acting with
del i berate ignorance or reckless disregard for the prohibition
i nvol ved.

(ti1) For purposes of this paragraph (c), the term
"violates or attenpts to violate" includes, but is not limted to,
intent to evade, m srepresentation or willful nondiscl osure.

(iv) In addition to the penalty inposed by
subparagraph (i) of this paragraph (c), any violation of this
subsection may be punishable by a fine of not nore than Ten
Thousand Dol | ars ($10, 000.00) or by inprisonnment for not nore than

five (5) years, or by both such fine and inprisonment. This
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subsection shall prohibit prosecution under any other crim nal
statute of this state.

(d) The departnent shall establish procedures to
identify the transfer or acquisition of a business for purposes of
this subsection.

(e) For purposes of this subsection:

(i) "Person" has the neaning given such term by
Section 7701(a) (1) of the Internal Revenue Code of 1986; and

(i1) "Enploying unit" has the neaning as set forth
in Section 71-5-11.

(f) This subsection shall be interpreted and applied in
such a manner as to neet the mninmumrequirenents contained in any
gui dance or regulations issued by the United States Departnent of
Labor.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2007.
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