M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Senator(s) Mrgan, King, Fillingane, To: Judiciary, Division A
Al britton
COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO 2905
1 AN ACT TO AMEND SECTI ON 75-71-105, M SSI SSI PPI CODE OF 1972,
2 TO REVI SE DEFI NI TI ONS UNDER THE UNI FORM SECURI TI ES LAW TO AMEND
3 SECTION 75-71-715, M SSI SSI PPl CODE OF 1972, TO CLARI FY THE
4 AUTHORITY OF THE SECRETARY OF STATE TO ORDER RESTI TUTI ON FOR
5 VIOLATIONS OF THE SECURI TI ES LAW AND FOR RELATED PURPCSES.
6 BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI :
7 SECTION 1. Section 75-71-105, M ssissippi Code of 1972, is
8 anended as foll ows:
9 75-71-105. For the purposes of this chapter the foll ow ng
10 words shall have the foll owi ng nmeani ngs unl ess the context shal
11 prescribe otherw se:
12 (a) "Agent" means any individual other than a
13 broker-deal er who represents a broker-deal er or issuer in
14 effecting or attenpting to effect purchases or sal es of
15 securities. "Agent" does not include an individual who represents
16 (1) an issuer in: (A effecting transactions in a security
17 exenpted by clause (1), (2), (3), (10) or (11) of Section
18 75-71-201; (B) effecting transactions exenpted by Section
19 75-71-203; (C) effecting transactions in a covered security as
20 described in Sections 18(b)(3) and 18(b)(4)(D) of the Securities
21 Act of 1933; or (D) effecting transactions with existing
22 enpl oyees, partners or directors of the issuer if no comm ssion or
23 other renuneration is paid or given directly or indirectly for
24 soliciting any person in this state; or (2) a broker-dealer in
25 effecting transactions in this state limted to those transactions
26 described in Section 15(h)(2) of the Securities Exchange Act of
27 1934. A partner, officer or director of a broker-dealer or
28 issuer, or a person occupying a simlar status or perform ng
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simlar functions, is an agent only if he otherw se cones within
this definition.

(b) "Broker-deal er" nmeans any person engaged in the
busi ness of effecting transactions in securities for the account
of others or for his own account. "Broker-dealer" does not
include (1) an agent, (2) an issuer, (3) a bank, savings
institution, or trust conpany, or (4) a person who has no place of
business in this state if (A he effects transactions in this
state exclusively with or through (i) the issuers of the
securities involved in the transactions, (ii) other
broker-dealers, or (iii) banks, savings institutions, trust
conpani es, insurance conpani es, investnent conpanies as defined in
the I nvestnent Conpany Act of 1940, pension or profit-sharing
trusts, or other financial institutions or institutional buyers,
whet her acting for thenselves or as trustees, or (B) during any
period of twelve (12) consecutive nonths he does not direct nore
than fifteen (15) offers to sell or buy into the State of
M ssissippi in any manner to persons other than those specified in
clause (A) of this subsection, whether or not the offeror or any
of the offerees is then present in this state.

(c) "Federal covered adviser"” neans a person who is (1)
regi stered under Section 203 of the Investnent Advisers Act of
1940; or (2) is excluded fromthe definition of "investnent
advi ser" under Section 202(a)(11) of the Investnent Advisers Act
of 1940.

(d) "Federal covered security" nmeans any security that
is a covered security under Section 18(b) of the Securities Act of
1933 or rules or reqgulations pronul gated t hereunder.

(e) "Fraud," "deceit" and "defraud" are not limted to
common- | aw deceit.

(f) "Quaranteed" neans guaranteed as to paynment of

principal, interest or dividends.
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(g) "lnvestnent adviser" nmeans any person who, for
conpensati on, engages in the business of advising others, either
directly or through publications or witings, as to the val ue of
securities or as to the advisability of investing in, purchasing
or selling securities or who, for conpensation and as a part of a
regul ar business, issues or pronul gates anal yses or reports
concerning securities. "lnvestnment adviser" does not include (1)
an i nvestnent adviser representative; (2) a bank, savings
institution or trust conpany; (3) a |lawer, accountant, engi neer
or teacher whose performance of these services is solely
incidental to the practice of his profession; (4) a broker-dealer
or his agent whose perfornmance of these services is solely
incidental to the conduct of his business as a broker-deal er and
who receives no special conpensation for them (5) a publisher of
any bona fide newspaper, news magazi ne or business or financial
publication of general, regular and paid circulation; (6) a person
whose advi ce, analyses or reports relate only to securities
exenpted by Section 75-71-201(1); (7) a person who is a federal
covered adviser; (8) a person who has no place of business in this
state if (A) his only clients in this state are other investnent
advi sers, federal covered advisers, broker-deal ers, banks, savings
institutions, trust conpanies, insurance conpanies, investnent
conpani es as defined in the Investnent Conpany Act of 1940,
enpl oyee benefit plans with assets of not |less than One MIIlion
Dol I ars ($1, 000, 000. 00), governnental agencies or
instrunentalities, whether acting for thenselves or as trustees
Wi th investnent control, or other financial institutions or
institutional buyers as are designated by rule or order of the
Secretary of State, or (B) during the preceding twel ve-nonth
period he has had not nore than five (5) clients, other than those
specified in clause (A) of this subsection, who are residents of

this state; or (8) such other persons not within the intent of
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this subsection as the Secretary of State may by rule or order
desi gnat e.

(h) "lInvestnent adviser representative" nmeans any
partner, officer, director of (or a person occupying a simlar
status or performng simlar functions) or other individual,
except clerical or mnisterial personnel, who is enployed by or
associated wth an investnent adviser that is registered or
required to be registered under this chapter, or who has a pl ace
of business located in this state and is enployed by or associ ated
with a federal covered adviser; and who does any of the foll ow ng:
(1) nmakes any recommendati ons or ot herw se renders advice
regardi ng securities, (2) manages accounts or portfolios of
clients, (3) determ nes which recomendation or advice regarding
securities should be given, (4) solicits, offers or negotiates for
the sale of or sells investnent advisory services, or (5)
supervi ses enpl oyees who perform any of the foregoing.

(i) "lssuer" nmeans any person who issues or proposes to
i ssue any security, except that (1) with respect to certificates
of deposit, voting-trust certificates, or collateral-trust
certificates, or with respect to certificates of interest or
shares in an unincorporated investnent trust not having a board of
directors or persons performng simlar functions or of the fixed,
restricted managenent or unit type, the term"issuer" neans the
person or persons performng the acts and assum ng the duties of
depositor or nmanager pursuant to the provisions of the trust or
ot her agreenent or instrunment under which the security is issued,
and (2) with respect to certificates of interest or participation
inoil, gas or mning titles or |eases or in paynents out of
production under such titles or |eases, there is not considered to
be any "issuer.”™ Wth respect to a fractional or pooled interest
in a viatical settlenent investnent contract, "issuer" neans the
person who creates, for the purpose of sale, the fractional or

pooled interest. The issuer of a viatical settlenent investnent

S. B. No. 2905 *SS01/ R283CS. 2*
07/ SS01/ R283CsS. 2
PAGE 4



126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156

contract that is not fractionalized or pooled neans the person
effecting the transactions with the investors in such contracts.

(j) "Nonissuer"” nmeans not directly or indirectly for
the benefit of the issuer.

(k) "Person" neans an individual, a corporation, a
partnership, an association, a joint-stock conpany, a trust where
the interests of the beneficiaries are evidenced by a security, an
uni ncor por at ed organi zation, a governnment, or a political
subdi vi si on of a governnent.

(I') "Real property investnent contract" neans a

contract for the sale or purchase of a prom ssory note secured

directly or collaterally by a nortgage, deed of trust or other

lien on real property, or any agreenent, arrangenent or

under st andi ng in connection with such note, lien or contract in

whi ch a person agrees, inplies to do or does any of the foll ow ng:

(i) Guarantee the note, lien or contract against

| oss at any tine.

(ii) Promse to provide a market for the sale of

the note, lien or contract in connection with a sale or purchase.

(1ii1) Ofer to accept or accept funds for

investnment in notes or contracts secured directly or indirectly by

a lien on real property, where the real property is unspecified at

the tinme of investnent.

(iv) Pay an interest or premumfor a period

before actual purchase and delivery of the note or contract.

(v) Pay any noney to an investor if the note or

contract is in arrears.

(vi) CQuarantee that principal or interest wll be

paid in conformty with the terns of the note or contract.

(vii) Promse to repurchase the note or contract

in connection with sale or purchase.
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(m (i) "Sale" or "sell" includes every contract of
sale of, contract to sell, or disposition of, a security or
interest in a security for val ue.

(ii1) "Ofer" or "offer to sell” includes every

attenpt or offer to dispose of, or solicitation of an offer to
buy, a security or interest in a security for val ue.

(iii) Any security given or delivered with, or as
a bonus on account of, any purchase of, securities or any other
thing is considered to constitute part of the subject of the
purchase and to have been offered and sold for val ue.

(iv) A purported gift of assessable stock is

considered to involve an offer and sale.

(v) Every sale or offer of a warrant or right to
purchase or subscribe to another security of the same or another
issuer, as well as every sale or offer of a security which gives
the holder a present or future right or privilege to convert into
anot her security of the sanme or another issuer, is considered to
i nclude an offer of the other security.

(vi) The ternms defined in this subsection do not

i nclude (A) any bona fide pledge or loan; (B) any stock dividend,
whet her the corporation distributing the dividend is the issuer of
the stock or not, if nothing of value is given by stockhol ders for
the dividend other than the surrender of a right to a cash or
property dividend when each stockholder nay elect to take the
dividend in cash or property or in stock; (C any act incident to
a class vote by stockhol ders, pursuant to the certificate of

i ncorporation or the applicable corporation statute, on a nerger,
consolidation, reclassification of securities, or sale of
corporate assets in consideration of the issuance of securities of
anot her corporation; or (D) any act incident to a judicially
approved reorgani zation in which a security is issued in exchange
for one or nore outstanding securities, clains or property

interests, or partly in such exchange and partly for cash
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(n) "Securities Act of 1933," "Securities Exchange Act
of 1934," "Public Uility Hol ding Conpany Act of 1935," and
"I nvest ment Conpany Act of 1940" nean the federal statutes of
t hose nanes as anended before or after the effective date of this
chapter.

(o) "Security" neans any note; stock; treasury stock;
bond; debenture; evidence of indebtedness; certificate of interest
or participation in any profit-sharing agreenent; collateral-trust
certificate; preorganization certificate or subscription;
transferabl e share; investnent contract; voting-trust certificate;
certificate of deposit for a security; certificate of interest or
participation in an oil, gas or mning title or lease or in
paynments out of production under such a title or |ease; interest

inalimted partnership; viatical settlenent investnent contract

or a fractionalized or pooled interest therein; real property

i nvestment contract or interest therein; or, in general, any

interest or instrunment commonly known as a "security,"” or any
certificate of interest or participation in, tenporary or interim
certificate for, receipt for, guarantee of, or warrant or right to
subscri be to or purchase, any of the foregoing. "Security" does
not include any insurance or endowrent policy or annuity contract
under which an insurance conpany prom ses to pay a fixed or

vari abl e sum of noney, or both, either in a |unp sum or
periodically for life or sone other specified period.

(p) "State" nmeans any state, territory or possession of
the United States, the District of Colunbia and Puerto Ri co.

(gq) "Viatical settlenment investment contract” neans any
agreenent, regardless of title or caption, for the purchase, sale,
assignnment, transfer, devise or bequest of any portion of the
deat h benefit or ownership of a life insurance policy or
certificate for consideration that is |l ess than the expected death
benefit of the life insurance policy or certificate. "WViatical

settl enent investnent contract" does not include:

S. B. No. 2905 *SS01/ R283CS. 2*
07/ SS01/ R283CsS. 2
PAGE 7



223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254

(1) The assignnment, transfer, sale, devise or
bequest of a death benefit, life insurance policy or certificate
of insurance by the viator to the viatical settlenent provider
under Sections 83-7-201 through 83-7-223;

(i11) The assignnent of a life insurance policy to
a bank, savings bank, savings and | oan association, credit union
or other licensed lending institution as collateral for a |oan; or

(ti1) The exercise of accel erated benefits under
the ternms of a life insurance policy issued in accordance with the
i nsurance laws of this state.

SECTION 2. Section 75-71-715, M ssissippi Code of 1972, is
amended as foll ows:

75-71-715. \Wenever it appears to the Secretary of State
t hat any person has engaged or is about to engage in any act or
practice constituting a violation of any provision of this chapter
or any rule or order hereunder, he may, in his discretion, seek
any or all of the follow ng renedies:

(a) |Issue a cease and desist order, with or without a
prior hearing against the person or persons engaged in the
prohi bited activities, directing themto cease and desist from
further illegal activity;

(b) (i) Issue an order in the case of an issuer of
regi stered securities, broker-dealer, investnent advisor, agent,
i nvest ment advi ser representative, or other person who viol ated
this chapter, inposing an adm nistrative penalty up to a maxi num
of Twenty-five Thousand Dol | ars ($25, 000.00) for each offense and
each violation shall be considered as a separate offense in a
single proceeding or a series of related proceedings; to be paid
to the Secretary of State and requiring reinbursenent to the
Secretary of State for all costs and expenses incurred in the
investigation of the violation(s) and in the institution of

adm ni strative proceedings, if any, as a result thereof;

S. B. No. 2905 *SS01/ R283CS. 2*
07/ SS01/ R283CsS. 2
PAGE 8



255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282

(i1i1) For the purpose of determ ning the anount or

extent of a sanction, if any, to be inposed under subparagraph
(2)(a) of this section, the Secretary of State shall consider
anong ot her factors, the frequency, persistence, and w || ful ness
of the conduct constituting a violation of this chapter or a rule
promul gated t hereunder or an order of the Secretary of State, the
nunber of persons adversely affected by the conduct, and the
resources of the person commtting the violation; * * *

(c) Bring an action in chancery court to enjoin the
acts or practices to enforce conpliance with this chapter or any
rule or order hereunder. Upon a proper show ng a permanent or
tenporary injunction, restraining order or wit of mandanus shal
be granted and a receiver or conservator may be appointed for the
defendant or the defendant's assets. In addition, upon a proper
showi ng by the Secretary of State the court nmay enter an order of
rescission, restitution or disgorgenent directed to any person who
has engaged in any act constituting a violation of any provision
of this chapter or any rule or order hereunder or the court my
inpose a civil penalty up to a maxi nrum of Twenty-five Thousand
Dol I ars ($25,000.00) for each of fense and each violation shall be
considered as a separate offense in a single proceeding or a
series of related proceedings. The court may not require the
Secretary of State to post a bond; or

(d) Require the person or persons engaged in the

prohi bited activities to provide restitution as prescribed by

rules of the Ofice of the Secretary of State.

SECTION 3. This act shall take effect and be in force from

and after July 1, 2007.
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