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Senat or (s) Robertson To:  Finance

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO. 2810

AN ACT TO AMEND SECTI ON 27-65-19, M SSI SSI PPl CODE OF 1972
TO | NCORPCORATE DEFI NI TI ONS REGARDI NG THE TELECOMMUNI CATI ON
| NDUSTRY THAT HAVE BEEN ADOPTED BY THE STREAMLI NED SALES TAX
PRQIECT | NTO THE PROVI SI ONS OF LAW THAT PLACE A SALES TAX ON
TELECOVMUNI CATI ON SERVI CES; AND FOR RELATED PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 27-65-19, M ssissippi Code of 1972, is
amended as foll ows:

27-65-19. (1) (a) Except as otherwi se provided in this
subsection, upon every person selling to consuners, electricity,
current, power, potable water, steam coal, natural gas, |iquefied
petrol eum gas or other fuel, there is hereby |evied, assessed and
shall be collected a tax equal to seven percent (7% of the gross
i ncome of the business. Provided, gross income fromsales to
consuners of electricity, current, power, natural gas, |iquefied
petrol eum gas or other fuel for residential heating, lighting or
ot her residential nonconmercial or nonagricultural use, and sal es
of potable water for residential, noncomrercial or nonagricultural
use shall be excluded fromtaxable gross income of the business.
Provi ded further, upon every such seller using electricity,
current, power, potable water, steam coal, natural gas, |iquefied
petrol eum gas or other fuel for nonindustrial purposes, there is
hereby | evi ed, assessed and shall be collected a tax equal to
seven percent (7% of the cost or value of the product or service
used.

(b) There is hereby |levied, assessed and shall be
collected a tax equal to one and one-half percent (1-1/2% of the

gross incone of the business when the electricity, current, power,
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steam coal, natural gas, liquefied petroleumgas or other fuel is
sold to or used by a manufacturer, custom processor, technol ogy
intensive enterprise neeting the criteria provided for in Section
27-65-17(1)(f), or public service conpany for industrial purposes,
whi ch shall include that used to generate electricity, to operate
an electrical distribution or transm ssion system to operate
pi pel i ne conpressor or punping stations or to operate railroad
| oconoti ves; however, the tax inposed on natural gas under this
par agr aph shall not exceed Ten and One-half Cents (10.5¢) per one
t housand (1, 000) cubic feet and sales of fuel used to produce
el ectric power by a conpany prinmarily engaged in the business of
produci ng, generating or distributing electric power for sale
shall be exenpt fromsales tax as provided in Section 27-65-107.
(c) The one and one-half percent (1-1/2% industri al
rate provided for in this subsection shall also apply when the
electricity, current, power, steam coal, natural gas, |iquefied
petrol eum gas or other fuel is sold to a producer or processor for
use directly in the production of poultry or poultry products, the
production of livestock and |ivestock products, the production of
donesticated fish and donesticated fish products, the production
of marine aquaculture products, the production of plants or food
by commercial horticulturists, the processing of mlk and mlk
products, the processing of poultry and |ivestock feed, and the
irrigation of farm crops.
(d) The one and one-half percent (1-1/2% rate provided
for in this subsection shall not apply to sales of fuel for
aut onobi | es, trucks, truck-tractors, buses, farmtractors or
ai r pl anes.

(e) (i) Upon every person providing services in this

state, there is hereby |evied, assessed and shall be collected:
1. A tax equal to seven percent (7% of the

gross incone received fromall charges for intrastate

t el ecommuni cati ons services. * * *
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2. A tax equal to seven percent (7% of the

gross incone received fromall charges for interstate

t el ecommuni cati ons servi ces.

3. A tax equal to seven percent (7% of the

gross incone received fromall charges for international

t el ecommuni cati ons servi ces.

4. A tax equal to seven percent (7% of the

gross incone received fromall charges for ancillary services.

5. A tax equal to seven percent (7% of the

gross incone received fromall charges for products delivered

el ectronically, including, but not limted to, software, nusic,

ganes, reading materials or ring tones.

(ii) A person, upon proof that he has paid a tax

in another state on an event described in subparagraph (i) of this

paragraph (e), shall be allowed a credit against the tax inposed

in this paragraph (e) on interstate tel econmuni cati ons service

charges to the extent that the anpbunt of such tax is properly due

and actually paid in such other state and to the extent that the

rate of sales tax inposed by and paid in such other state does not

exceed the rate of sales tax inposed by this paragraph (e).

(iii) Charges by one tel ecomunications provider
to anot her tel econmunications provider holding a permt issued
under Section 27-65-27 for services that are resold by such ot her
t el ecommuni cati ons provider, including, but not limted to, access
charges, shall not be subject to the tax levied pursuant to this
paragraph (e).

(iv) For purposes of this paragraph (e):

1. "Tel ecomunications service" neans the

el ectronic transm ssion, conveyance or routing of voice, data,

audi o, video or any other information or signals to a point, or

bet ween points. The term "tel ecommuni cati ons service" includes

such transm ssion, conveyance or routing in which conputer

processi ng applications are used to act on the form code or
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protocol of the content for purposes of transm ssion, conveyance

or routing w thout regard to whether such service is referred to

as voice over Internet protocol services or is classified by the

Federal Communi cati ons Comm ssion as enhanced or val ue added. The

term "tel ecommuni cati ons service" shall not include:

a. Data processing and information

services that allow data to be generated, acquired, stored,

processed or retrieved and delivered by an electronic transm ssion

to a purchaser where such purchaser's prinmary purpose for the

underlying transaction is the processed data or information;

b. Installation or maintenance of wiring

or equi pnent on a custoner's prem ses;

c. Tangi bl e personal property;

d. Advertising, including, but not

limted, to directory adverti sing;

e. Billing and collection services

provided to third parties;

f. | nt ernet access servi ce;

g. Radio and tel evision audio and vi deo

progranmm ng services regardl ess of the nmedium including the

furni shing of transm ssion, conveyance and routing of such

services by the progranm ng service provider. Radio and

t el evi si on audi o and vi deo programm ng servi ces shall include, but

not be limted to, cable service as defined in 47 USC 522(6) and

audi o and vi deo progranm ng services delivered by conmerci al

nobi |l e radi o service providers, as defined in 47 CFR 20. 3;

h. Ancillary services; or

i. Digital products delivered

el ectronically, including, but not limted to, software, nusic,

video, reading materials or ring tones.

2. "Ancillary services" neans services that

are associated with or incidental to the provision of

t el ecommuni cati ons services, including, but not limted to,
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detailed tel ecommuni cations billing, directory assistance,

vertical service and voice mail service.

a. "Conference bridging" neans an

ancillary service that links two (2) or nore participants of an

audi o or video conference call and may include the provision of a

t el ephone nunber. Conference bridgi ng does not include the

t el ecommuni cati ons services used to reach the conference bridge.

b. "Detailed tel econmunications billing

service" means an ancillary service of separately stating

information pertaining to individual calls on a custoner's billing

stat enent.

c. "Directory assistance" neans an

ancillary service of providing tel ephone nunber infornmation and/or

addr ess i nformati on.

d. "Vertical service" neans an ancillary

service that is offered in connection with one or nore

t el ecommuni cati ons services, which offers advanced calling

features that allow custoners to identify callers and to manage

multiple calls and call connections, including conference bridging

servi ces.

e. "Voice mail service" neans an

ancillary service that enables the custonmer to store, send or

recei ve recorded nessages. Voice nail service does not include

any vertical services that the custoner may be required to have in

order to utilize the voice mail service.

3. "Intrastate" neans tel ecommuni cation

service that originates in one United States state or United

States territory or possession, and termnates in the sanme United

States state or United States territory or possession.

4. "Interstate" means a tel ecommuni cati ons

service that originates in one United States state or United

States territory or possession, and termnates in a different

United States state or United States territory or possession.
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5. "International" neans a tel econmuni cati ons

service that originates or termnates in the United States and

termnates or originates outside the United States, respectively.

(v) For purposes of paragraph (e), the foll ow ng

sourcing rules shall apply:

1. Except for the defined tel econmunications

services in item3 of this subparagraph, the sal es of

t el ecommuni cati ons services sold on a call-by-call basis shall be

sourced to:

a. Each level of taxing jurisdiction

where the call originates and termnates in that jurisdiction, or

b. Each level of taxing jurisdiction

where the call either originates or termnates and in which the

service address is al so | ocat ed.

2. Except for the defined tel econmunications

services initem3 of this subparagraph, a sale of

t el ecommuni cati ons services sold on a basis other than a

call-by-call basis, is sourced to the custoner's place of primary

use.

3. The sale of the foll ow ng

t el ecommuni cati ons services shall be sourced to each | evel of

taxing jurisdiction as foll ows:

a. A sale of nobile tel ecommuni cati ons

services other than air-to-ground radi otel ephone service and

prepaid calling service is sourced to the custoner's place of

primary use as required by the Mbile Tel ecomruni cati on Sourci ng

Act .

A. A honme service provider shall be
responsi bl e for obtaining and maintaining the custoner's place of
primary use. The hone service provider shall be entitled to rely
on the applicable residential or business street address supplied
by such customer, if the hone service provider's reliance is in

good faith; and the hone service provider shall be held harm ess
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fromliability for any additional taxes based on a different
determ nation of the place of primary use for taxes that are
customarily passed on to the custoner as a separate item zed
charge. A hone service provider shall be allowed to treat the
address used for purposes of the tax levied by this chapter for
any customer under a service contract in effect on August 1, 2002,
as that custoner's place of primary use for the remaining term of
such service contract or agreenent, excluding any extension or
renewal of such service contract or agreenent. Month-to-nonth
services provided after the expiration of a contract shall be
treated as an extension or renewal of such contract or agreenent.

B. If the conm ssioner determ nes
that the address used by a hone service provider as a custoner's
pl ace of primary use does not neet the definition of the term
"place of primary use" as defined in the paragraph, the
conmi ssi oner shall give binding notice to the hone service
provider to change the place of primary use on a prospective basis
fromthe date of notice of determ nation; however, the custoner
shal | have the opportunity, prior to such notice of determ nation
to denonstrate that such address satisfies the definition.

C. The commission has the right to
coll ect any taxes due directly fromthe honme service provider's
custoner that has failed to provide an address that neets the
definition of the term"place of primary use" which resulted in a

failure of tax otherw se due being remtted.

b. A sale of post-paid calling service

is sourced to the origination point of the tel econmunications

signal as first identified by either:

A. The seller's tel econmuni cati ons

system or

B. Infornation received by the

seller fromits service provider, where the systemused to

transport such signals is not that of the seller.
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c. A sale of a prepaid calling service

or prepaid wireless calling service shall be subject to the tax

i nposed by this paragraph if the sale takes place in this state.

| f the custonmer physically purchases a prepaid calling service or

prepaid wireless calling service at the vendor's place of

busi ness, the sale is deened to take place at the vendor's pl ace

of business. |If the custoner does not physically purchase the

service at the vendor's place of business, the sale of a prepaid

calling card or prepaid wreless calling card is deened to take

place at the first of the followng |ocations that applies to the

sal e:

A.  The custoner's shi ppi ng address,

if the sale involves a shipnent;

B. The custoner's billing address;

C. Any other address of the

custoner that is known by the vendor; or

D. The address of the vendor, or

alternatively, in the case of a prepaid wireless calling service,

the | ocation associated with the nobile tel ephone nunber.

4. A sale of a private conmmunication service

is sourced as foll ows:

a. Service for a separate charge rel ated

to a custoner channel termnation point is sourced to each | eve

of jurisdiction in which such custonmer channel term nation point

is | ocat ed.

b. Service where all custoner

term nation points are located entirely wthin one (1)

jurisdiction or levels of jurisdiction is sourced in such

jurisdiction in which the custoner channel term nation points are

| ocat ed.

c. Service for segnents of a channel

between two (2) custonmer channel termnation points |ocated in

different jurisdictions and which segnent of channel are
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separately charged is sourced fifty percent (50% in each |evel of

jurisdiction in which the custoner channel term nation points are

| ocat ed.

d. Service for segnents of a channel

| ocated in nore than one jurisdiction or levels of jurisdiction

and whi ch segnents are not separately billed is sourced in each

jurisdiction based on the percentage determ ned by dividing the

nunber of custoner channel termnation points in such jurisdiction

by the total nunber of custonmer channel term nation points.

5. A sale of ancillary services is sourced to

the custoner's place of primary use.

(vi) For purpose of subparagraph (v) of this

paragraph (e):

1. "Air-to-ground radiotel ephone service"

nmeans a radio service, as that termis defined in 47 CFR 22.99, in

whi ch common carriers are authorized to offer and provide radio

t el ecommuni cati ons service for hire to subscribers in aircraft.

2. "Call-by-call basis" neans any nethod of

charging for tel ecommunications services where the price is

neasured by i ndividual calls.

3. "Communi cati ons channel"” neans a physi cal

or virtual path of communications over which signals are

transmtted between or anong custoner channel term nation points.

4. "Custoner" nmeans the person or entity that

contracts with the seller of tel econmuni cations services. If the

end user of tel econmuni cations services is not the contracting

party, the end user of the tel ecommunications service is the

custoner of the tel ecommuni cati ons service. Custoner does not

include a reseller of tel ecommunications service or for nobile

t el econmuni cati ons service of a serving carrier under an agreenent

to serve the custoner outside the honme service provider's |icensed

servi ce area.

S. B. No. 2810 *SS02/ R590CS*
07/ SS02/ R590CS
PAGE 9



292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324

5. "Custoner channel term nation point" neans

the | ocation where the custoner either inputs or receives the

communi cati ons.

6. "End user"” neans the person who utilizes

t he tel econmuni cations service. |In the case of an entity, "end

user" neans the individual who utilizes the service on behal f of

the entity.

7. "Hone service provider" has the neaning

ascribed to such termin Section 124(5) of Public Law 106-252

(Mobi | e Tel ecommuni cati ons Sourcing Act).

8. "Mobile tel ecommuni cati ons servi ce" has

t he neani ng ascribed to such termin Section 124(7) of Public Law

106- 252 (Mbbi |l e Tel econmuni cati ons Sourcing Act).

9. "Place of primary use" neans the street
address representative of where the custoner's use of the
tel ecommuni cations service primarily occurs, which nust be * * *
the residential street address or the prinmary business street

address of the custoner. In the case of nobile tel econmuni cati ons

services, the place of primary use nust be within the |icensed

service area of the honme service provider

10. "Post-paid calling service" neans the

t el ecommuni cati ons service obtai ned by maki ng a paynent on a

call-by-call basis either through the use of a credit card or

paynment nmechani sm such as a bank card, travel card, credit card or

debit card, or by charge nade to a tel ephone nunber which is not

associated wth the origination or termnation of the

t el ecommuni cations service. A post-paid calling service includes

a tel ecommuni cations service, except a prepaid wireless calling

service that would be a prepaid calling service except it is not

excl usively a tel ecomuni cati ons servi ce.

11. "Prepaid calling service" neans the right

to access exclusively tel ecommuni cation services, which nust be

paid for in advance and whi ch enables the origination of calls
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usi ng an access nunber or authorization code, whether manually or

electronically dialed, and that is sold in predeterm ned units or

doll ars of which the nunmber declines with use in a known anount.

12. "Prepaid wireless calling service" neans

a tel ecommuni cations service that provides the right to utilize

mobil e wireless service as well as other nontel econmuni cati ons

servi ces, including the downl oad of digital products delivered

el ectronically, content and ancillary service, which nust be paid

for in advance that is sold in predetermned units or dollars of

whi ch the nunber declines with use in a known anount.

13. "Private comuni cation service" neans a

t el ecommuni cation service that entitles the custoner to excl usive

or priority use of a conmunications channel or group of channels

bet ween or anong term nation points, regardl ess of the manner in

whi ch such channel or channels are connected, and incl udes

switching capacity, extension lines, stations and any other

associ ated services that are provided in connection with the use

of such channel or channel s.

14. "Service address" neans:

a. The location of the

t el ecommuni cati ons equi pnment to which a custoner's call is charged

and fromwhich the call originates or term nates, regardl ess of

where the call is billed or paid.

b. If the location in sub-itema of this

item14 is not known, the origination point of the signal of the

t el ecommuni cations services first identified by either the

seller's tel ecommuni cations systemor in information received by

the seller fromits service provider, where the systemused to

transport such signals is not that of the seller.

C. If the location in sub-itens a and b

of this item 14 are not known, the |l ocation of the custoner's

pl ace of prinmary use.
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(vii) 1. For purposes of this subparagraph (vii),
"bundl ed transaction"” nmeans a transaction that consists of
distinct and identifiable properties or services which are sold
for a single nonitem zed price but which are treated differently
for tax purposes.
2. In the case of a bundled transaction that

i ncl udes tel ecommuni cations services, ancillary services, Internet

access, or audio or video programm ng services taxed under this

chapter in which the price of the bundled transaction is
attributable to properties or services that are taxable and
nont axabl e, the portion of the price that is attributable to any
nont axabl e property or service shall be subject to the tax unless
the provider can reasonably identify that portion fromits books
and records kept in the regular course of business.

3. In the case of a bundled transaction that

i ncl udes tel ecommuni cations services, ancillary services, Internet

access, audio or video programm ng services subject to tax under

this chapter in which the price is attributable to properties or
services that are subject to the tax but the tax revenue fromthe
different properties or services are dedicated to different funds
or purposes, the provider shall allocate the price anong the
properties or services:

a. By reasonably identifying the
portion of the price attributable to each of the properties and
services fromits books and records kept in the regular course of
busi ness; or

b.  Based on a reasonable

al l ocati on net hodol ogy approved by the conmm ssion.

4. This subparagraph (vii) shall not create a

right of action for a custonmer to require that the provider or the
conmm ssion, for purposes of determ ning the anount of tax
applicable to a bundled transaction, allocate the price to the

different portions of the transaction in order to mnimze the
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anmount of tax charged to the custoner. A custoner shall not be
entitled to rely on the fact that a portion of the price is
attributable to properties or services not subject to tax unless
the provider elects, after receiving a witten request fromthe
custoner in the formrequired by the provider, to provide
verifiabl e data based upon the provider's books and records that
are kept in the regular course of business that reasonably
identifies the portion of the price attributable to the properties
or services not subject to the tax.

(2) Persons nmaking sales to consuners of electricity,
current, power, natural gas, liquefied petroleumgas or other fuel
for residential heating, lighting or other residential
noncomrer ci al or nonagricultural use or sales of potable water for
residential, noncommercial or nonagricultural use shall indicate
on each statenent rendered to custoners that such charges are
exenpt from sal es taxes.

(3) There is hereby levied, assessed and shall be paid on
transportation charges on shi pnents noving between points within
this state when paid directly by the consuner, a tax equal to the
rate applicable to the sale of the property being transported.
Such tax shall be reported and paid directly to the State Tax
Comm ssion by the consuner.

SECTION 2. This act shall take effect and be in force from

and after July 1, 2007.
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