M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Senat or(s) Mettetal To: Business and Fi nanci al
Institutions

COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO 2683

AN ACT TO AMEND SECTI ON 73-59-1, M SSI SSI PPI CODE OF 1972, TO
DEFI NE THE TERMS " ACTI VE LI CENSEE" AND "I NACTI VE LI CENSEE" | N
RELATI ON TO THE RESI DENTI AL BUI LDERS AND REMODELERS LI CENSI NG LAW
TO AMEND SECTI ON 73-59-3, M SSI SSI PPl CODE OF 1972, TO REQUI RE
PROOF OF WORKERS' COVPENSATI ON | NSURANCE AND LI ABI LI TY | NSURANCE
BEFORE OBTAI NI NG A LI CENSE; TO AMEND SECTI ON 73-59-13, M SSI SSI PP
CODE OF 1972, TO AUTHORI ZE THE STATE BOARD OF CONTRACTORS TO | SSUE
CEASE AND DESI ST ORDERS UNDER THE RESI DENTI AL BUI LDERS AND
REMODELERS LI CENSI NG LAW TO AMEND SECTI ON 73-59-15, M SSI SSI PP
CODE OF 1972, TO REVI SE THE NUMBER OF SI NGLE RESI DENCES ALLOWED TO
BE CONSTRUCTED W THI N ONE YEAR BY A PERSON W THOUT A LI CENSE;, TO
AMEND SECTI ON 73-59-17, M SSI SSI PPI CODE OF 1972, TO REQUI RE
LI CENSED RESI DENTI AL BUI LDERS AND REMODELERS AT PERM TTED JOB
SI TES TO DI SPLAY THEI R LI CENSE NUMBER AND THE STATE | SSU NG THE
LI CENSE; TO AMEND SECTI ON 31-3-15, M SSI SSI PPl CODE OF 1972, TO
REQUI RE ANY CONTRACTOR TO DI SPLAY AT THE JOB SITE H S CERTI FI CATE
OF RESPONSI| Bl LI TY NUMBER AND THE STATE | SSU NG THE CERTI FI CATE
AND FOR RELATED PURPOSES

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 73-59-1, M ssissippi Code of 1972, is
amended as foll ows:

73-59-1. For the purposes of this chapter, the foll ow ng
wor ds shall have the nmeani ngs ascri bed herein:

(a) "Board" nmeans the State Board of Contractors
created in Section 31-3-3, M ssissippi Code of 1972.

(b) "Residential builder"” neans any corporation,
partnership or individual who constructs a building or structure
for sale for use by another as a residence or who, for a fixed
price, conm ssion, fee, wage or other conpensation, undertakes or
offers to undertake the construction, or superintending of the
construction, of any building or structure which is not nore than
three (3) floors in height, to be used by another as a residence,
when the cost of the undertaking exceeds Fifty Thousand Dol | ars

($50, 000. 00) .
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(c) "Renodeler" nmeans any corporation, partnership or
i ndi vi dual who, for a fixed price, conmssion, fee, wage or other
conpensation, undertakes or offers to undertake the construction,
or superintending of the construction, of inprovenents to an
exi sting residence when the cost of the inprovenents exceeds Ten
Thousand Dol | ars ($10, 000. 00).

(d) "Residential construction” nmeans any undert aki ng
descri bed in paragraph (b) of this section perfornmed by a
residential builder.

(e) "Residential inprovenent” neans any undert aking
descri bed in paragraph (c) of this section perfornmed by a
r enodel er.

(f) "Active licensee" neans any buil der or renodel er

I'i censed under this chapter and engaged in buil ding and

r enodel i ng.

(g) "lnactive licensee" neans any buil der or renodel er

I'i censed under this chapter and not engaged in building or

renodel i ng.

SECTION 2. Section 73-59-3, M ssissippi Code of 1972, is
anended as foll ows:
73-59-3. (1) Except as otherwi se provided in Section

73-59- 15, persons who performor fornmerly performed residential

construction or residential inprovenent shall be |icensed by the

board annually as an active |icensee or inactive |icensee, as

appropriate, and, as a prerequisite to obtaining a |license or

renewal thereof, each shall submt to the board:

(a) Proof of workers' conpensation insurance; however,

wor kers' conpensation i nsurance shall not be required for inactive

| i censees;
(b) A federal enploynent identification nunber or
soci al security nunber;

(c) Proof of general liability insurance; however,

liability insurance shall not be required for inactive |licensees.
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(2) The board shall issue or renew a |license to an active or

inactive residential builder or renodel er upon paynment to the

board of the license fee. The initial license fee shall be Fifty
Dol lars ($50.00). The license fee may thereafter be increased or
decreased by the board and cannot exceed One Hundred Dol | ars
(%$100. 00); however, the receipts fromfees collected by the board
shall be no greater than the anount required to pay all costs and
expenses incurred by the board in enforcing the provisions of this
chapter. Twenty-five Dollars ($25.00) of the fee required by this
section which is assessed to residential builders |icensed under
the provisions of Section 73-59-1 et seq. shall be deposited to
the Construction Education Fund created pursuant to Section
31-3-14 and shall be distributed to the M ssissippi Housing
Institute. The remaining fees collected under this chapter shal
be deposited into the special fund in the State Treasury known as
the "State Board of Contractor's Fund" created pursuant to Section
31-3-17 and shall be used for the adm nistration and enforcenent
of this chapter and as provided in Section 31-3-14. Anounts in
such fund shall not |lapse into the State General Fund at the end
of a fiscal year. Interest accrued to such fund shall remain in
the fund. Al expenditures fromthe special fund shall be by
requisition to the Departnent of Finance and Adm nistration,
signed by the executive secretary of the board and countersi gned
by the chairman or vice chai rman of the board.

(3) The license shall expire on the last day of the twelfth
nonth followng its issuance or renewal and shall becone invalid
unl ess renewed. The board shall notify by nail every licensee
under this chapter of the date of the expiration of his |icense
and the amount of the fee required for renewal of the |license for
one (1) year. Such notice shall be mailed within thirty (30) days
prior to the expiration date of the license. The failure on the

part of any licensee to renew his license annually in such twelfth
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nont h shall not deprive such |licensee of the right of renewal,
provi ded that renewal is effected within one hundred twenty (120)
days after the expiration date of the |icense by paynment of the
license fee plus a penalty of ten percent (10% of the |icense
fee. A newlicense required to replace a revoked, lost, mutilated
or destroyed |icense may be issued, subject to the rules of the
board, for a charge of not nore than Twenty-five Dollars ($25.00).

An inactive |licensee nmay becone an active |icensee upon

application neeting all the requirenents of this section.

(4) Any person who is not a resident of the State of
M ssi ssi ppi who desires to performresidential construction or
residential i1nprovenent shall be licensed to perform such
construction or inprovenent as provided by this chapter.

SECTION 3. Section 73-59-13, M ssissippi Code of 1972, is
amended as foll ows:

73-59-13. (1) The board, upon satisfactory proof and in
accordance with the provisions of this chapter and the regul ations
of the board pertaining thereto, is authorized to take the
di sciplinary actions provided for in this section agai nst any
person for any of the follow ng reasons:

(a) Violating any of the provisions of this chapter or
the rules or regul ations of the board pertaining to the work of
residential building or residential inprovenent;

(b) Fraud, deceit or msrepresentation in obtaining a
i cense;

(c) Goss negligence or m sconduct;

(d) Engaging in work of residential building or
residential inprovenent on an expired |license or while under
suspensi on or revocation of |license unless the suspension or
revocation be abated in accordance with this chapter;

(e) Loaning a license to an unlicensed person;

(f) Failing to maintain workers' conpensation

i nsurance, if applicable; or
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(g Failing to pay for goods or services for which the
buil der is contractually bound.

(2) Any person, including nenbers of the board, may prefer
charges agai nst any other person for commtting any of the acts
set forth in subsection (1) of this section. Such charges shal
be sworn to, either upon actual know edge or upon information and
belief, and shall be filed with the board.

The board shall investigate all charges filed with it and,
upon finding reasonable cause to believe that the charges are not
frivol ous, unfounded or filed in bad faith, may, inits
di scretion, cause a hearing to be held, at a tine and place fixed
by the board, regarding the charges and may conpel the accused by
subpoena to appear before the board to respond to such charges.

The board may send a certified inspector to inspect the
buil di ng or structure which is the subject of a conplaint or the
board may use a county certified building inspector fromthe
county where the building or structure is |located to inspect the
buil ding or structure which is the subject of a conplaint. The
report of the inspector shall be used in the investigation and the
determ nation of the board. The provisions above shall only apply
to hearings.

No disciplinary action nmay be taken until the accused has
been furnished both a statenent of the charges agai nst himand
notice of the tinme and place of the hearing thereon, which shal
be personally served on such accused or nailed by certified mail
return recei pt requested, to the last known business or residence
address of the accused not less than thirty (30) days prior to the
date fixed for the hearing. The conplaining party shall be
notified of the place and tinme of the hearing by mail to the |ast
known busi ness or residence address of the conpl aining party not
less than thirty (30) days prior to the date fixed for the

heari ng.

S. B. No. 2683 *SS26/ RBO1CS*
07/ SS26/ R801CS
PAGE 5



166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198

(3) At any hearing held hereunder, the board shall have the
power to subpoena w tnesses and conpel their attendance and may
al so require the production of books, papers, docunents or other
materials which may be pertinent to the proceedings. The board
may designate or secure a hearing officer to conduct the hearing.
All evidence shall be presented under oath, which nmay be
adm ni stered by any nenber of the board, and thereafter the
proceedi ngs may, if necessary, be transcribed in full by a court
reporter and filed as part of the record in the case. Copies of
such transcriptions may be provided to any party to the
proceedings at a price reflecting actual cost, to be fixed by the
boar d.

Al w tnesses who are subpoenaed and appear in any
proceedi ngs before the board shall receive the sane fees and
m |l eage as allowed by law to witnesses in county, circuit and
chancery court pursuant to Section 25-7-47, M ssissippi Code of
1972, and all such fees shall be taxed as part of the costs in the
case.

When, in any proceedi ng before the board, any w tness shal
fail or refuse to attend upon subpoena issued by the board, shal
refuse to testify, or shall refuse to produce any books and papers
the production of which is called for by the subpoena, the
attendance of such witness and the giving of his testinony and the
production of the books and papers shall be enforced by any court
of conpetent jurisdiction of this state in the manner provided for
the enforcenent of attendance and testinony of w tnesses in civil
cases in the courts of this state.

The accused and the conplaining party shall have the right to
be present at the hearing in person, by counsel or other
representative, or both. The board is authorized for proper cause
to continue or recess the hearing as may be necessary.

(4) At the conclusion of the hearing, the board may either

decide the issue at that tine or take the case under advi senent
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for further deliberation. The board shall render its decision not
nore than ninety (90) days after the close of the hearing and
shall forward to the | ast known business or residence address of
the accused, by certified mail, return receipt requested, a
witten statement of the decision of the board.

(5 If amjority of the board finds the accused guilty of
the charges filed, the board may:

(a) Issue a public or private reprimand;

(b) Suspend or revoke the license of the accused; or

(c) Inlieu of or in addition to any reprimand,
suspensi on or revocation, assess and |levy upon the guilty party a
nonetary penalty of not |ess than One Hundred Dol lars ($100.00)
nor nore than Five Thousand Dol l ars ($5, 000.00) for each
viol ati on.

(6) A nonetary penalty assessed and | evied under this
section shall be paid to the board upon the expiration of the
period all owed for appeal of such penalties under this section or
may be paid sooner if the guilty party elects. Mney collected by
the board under this section shall be deposited to the credit of
the State Board of Contractors' Fund.

When paynent of a nonetary penalty assessed and | evied by the
board in accordance with this section is not paid when due, the
board shall have the power to institute and maintain proceedi ngs
inits nanme for enforcenent of paynent in the chancery court of
the county of residence of the delinquent party; however, if the
del i nquent party is a nonresident of the State of M ssissippi,
such proceedings shall be in the Chancery Court of the First
Judicial District of H nds County, M ssissippi.

(7) Wen the board has taken a disciplinary action under
this section, the board may, in its discretion, stay such action
and place the guilty party on probation for a period not to exceed
one (1) year upon the condition that such party shall not further

violate either the laws of the State of M ssissippi pertaining to
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the practice of residential construction or residential renodeling
or the bylaws, rules or regulations pronul gated by the board.

(8) The board shall not assess any of the costs of
di sci plinary proceedi ngs conducted pursuant to this section
agai nst the prevailing party.

(9) The power and authority of the board to assess and | evy
the nonetary penalties provided for in this section shall not be
affected or dimnished by any ot her proceedings, civil or
crimnal, concerning the sane violation or violations except as
provided in this section.

(10) The board, for sufficient cause, may rei ssue a revoked
Iicense whenever a majority of the board nenbers vote to do so.

(11) \Whenever it appears to the board that any person has

engaged or is about to engage in any act or practice constituting

a violation of any provision of this chapter or any rule or order

i ssued hereunder, it may, in its discretion, and in addition to

ot her renedi es authorized by |law, issue a cease and desi st order,

with or without a prior notice and hearing, against the person or

persons engaged in the prohibited activities. Such cease and

desi st order shall direct the person or persons to cease and

desist fromsuch illegal activity.

(12) Any person aggrieved by any order or decision of the
board may appeal within ten (10) days fromthe date of adjournnment
of the session at which the board rendered such order or decision,
and may enbody the facts, order and decision in a bill of
exceptions which shall be signed by the person acting as chairman
of the board. The board shall transmt the bill of exceptions to
either the chancery court of the county of residence of the
appel l ant, or the Chancery Court of the First Judicial D strict of
Hi nds County, at the election of the appellant, and the court or
chancel l or shall hear and determ ne the sanme either in terntinme or
in vacation, on the case as presented by the bill of exceptions,

as an appellant court, and shall affirmor reverse the judgnent.
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If the judgnent be reversed, the chancery court or chancellor

shall render such order or judgnent as the board ought to have
rendered, and certify the sane to the board; and costs shall be
awarded as in other cases. The board may enpl oy counsel to defend
such appeals, to be paid out of the funds in the State Board of
Contractors' Fund.

The renedi es provided under this chapter for any aggrieved
applicant shall not be exclusive, but shall be cumulative of and
suppl enental to any other renedi es which he nmay otherwi se have in
law or in equity, whether by injunction or otherw se.

(13) Any political subdivision or agency of this state which
receives a conplaint against a residential builder or renodeler
shall, in addition to exercising whatever authority such political
subdi vi si on or agency has been given over such conplaint, forward
the conplaint to the board.

(14) In addition to the reasons specified in subsection (1)
of this section, the board shall be authorized to suspend the
license of any licensee for being out of conpliance with an order
for support, as defined in Section 93-11-153. The procedure for
suspension of a license for being out of conpliance with an order
for support, and the procedure for the reissuance or reinstatenent
of a license suspended for that purpose, and the paynent of any
fees for the rei ssuance or reinstatenent of a |license suspended
for that purpose, shall be governed by Section 93-11-157 or
93-11-163, as the case may be. Actions taken by the board in
suspending a license when required by Section 93-11-157 or
93-11-163 are not actions fromwhich an appeal may be taken under
this section. Any appeal of a license suspension that is required
by Section 93-11-157 or 93-11-163 shall be taken in accordance
with the appeal procedure specified in Section 93-11-157 or
93-11-163, as the case may be, rather than the procedure specified
inthis section. |If there is any conflict between any provision

of Section 93-11-157 or 93-11-163 and any provision of this

S. B. No. 2683 *SS26/ RBO1CS*
07/ SS26/ R801CS
PAGE 9



298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330

chapter, the provisions of Section 93-11-157 or 93-11-163, as the
case may be, shall control

SECTION 4. Section 73-59-15, M ssissippi Code of 1972, is
amended as foll ows:

73-59-15. (1) This chapter shall not apply to:

(a) Agricultural buildings, buildings used for
agricultural purposes, buildings constructed as a conmunity
effort, or tenant houses;

(b) Any person who undertakes construction or
i nprovenent on his own residence, or who acts as his own general
contractor in the performance of construction or inprovenent on
his own residence, or who acts under the supervision of the
owner - occupant who is the general contractor;

(c) Any person who undertakes residential construction
or inprovenent, or who acts as a general contractor in the
performance of residential construction or inprovenent, or who
acts under supervision of the owner-occupant with respect to
residential construction or inprovenent, when the owner of such
construction or inprovenent is related to such person by
consanguinity or direct affinity;

(d) The owners of property who supervise, superintend,
oversee, direct or in any manner assunme charge of the
construction, alteration, repair, inprovenent, novenent,
denolition, putting up, tearing down or nai ntenance of any
buil ding, railroad, excavation, project, devel opnent, inprovenent,
plant facility or any other construction undertaking on such
property for use by such owner and which will not be for sale,
rent, public use or public assenbly;

(e) An enployee of a licensed residential builder;

(f) A contractor holding a valid license or certificate
of responsibility for general construction fromthe board,

(g) Any nonresident contractor holding a valid |license

or certificate of responsibility for general construction;
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(h) Any person who constructs one (1) single residence
or less within a period of one (1) year in any county or
muni ci pality which does not require a building permt or any | ocal
certification for such construction.

(2) A person specified in subsection (1)(b) shall not make

nore than one (1) application for a permt to construct a single

resi dence or shall not construct nore than one (1) single

residence within a period of one (1) year. There shall be a
rebuttabl e presunption that such person intends to construct for
t he purpose of resale, |ease, rent or any simlar purpose if nore

than one (1) application is nmade for a permt to construct a

single residence or if nore than one (1) single residence is

constructed within a period of one (1) year.

(3) The provisions of this section shall not apply to
bui l ders and renodel ers who are not domiciled in the State of
M ssissippi. Builders and renodel ers who are not domciled in the
State of M ssissippi are not required to be |icensed under the
provisions of this chapter if the state in which they are
domciled requires licensing and the licensing state's
requi renents are at |east the equival ent of those requirenents
provided in this chapter.

SECTION 5. Section 73-59-17, M ssissippi Code of 1972, is
amended as foll ows:

73-59-17. (1) The building official, or other authority
charged with the duty of issuing building or simlar permts, of
any nmunicipality or county, shall refuse to issue a permt for any
undertaki ng which would classify the applicant as a residenti al
bui | der or renodel er under this chapter unless the applicant has
furni shed evidence that he is either licensed as required by this
chapter or exenpt fromthe requirenents of this chapter. The
buil ding official, or other authority charged with the duty of
issuing building or simlar permts, shall also report to the

board the nanme and address of any person who, in his opinion, has
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violated this chapter by accepting, or contracting to acconpli sh,
wor k which would classify the person as a residential builder or
renodel er under this chapter without a |license or acknow edgenent.

(2) Upon the issuance of a building permit to a residenti al

bui |l der or renodeler by the building official, or other authority

charged with the duty of issuing building or simlar permts, of

any nmunicipality or county, the |licensed buil der or renodel er

shall exhibit a sign at the permtted job site which shal

i nclude, prom nently displayed, the |license nunber of the buil der

or renodel er and the state issuing the |icense.

SECTION 6. Section 31-3-15, M ssissippi Code of 1972, is
amended as foll ows:

31-3-15. (1) No contract for public or private projects
shall be issued or awarded to any contractor who did not have a
current certificate of responsibility issued by the board at the
time of the subm ssion of the bid, or a simlar certificate issued
by a simlar board of another state which recognizes certificates
i ssued by the board. Any contract issued or awarded in violation
of this section shall be null and voi d.

(2) Any contractor awarded a contract for public or private

projects shall exhibit a sign at the job site which shall include,

prom nently displayed, his certificate of responsibility nunber

and the nane of the state issuing the certificate.

SECTION 7. This act shall take effect and be in force from

and after July 1, 2007.
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