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Senat or(s) Fillingane To: Judiciary, Dvision A

SENATE BI LL NO. 2546

AN ACT TO AMEND SECTI ONS 93-5-24 AND 93-11-65, M SSI SSI PP
CODE OF 1972, TO PROH BIT A COURT FROM MODI FYI NG AN ORDER OF CHI LD
CUSTODY | F THE PARTY WHO HAS CUSTODY OF THE CHI LD HAS BEEN CALLED
TO ACTI VE M LI TARY DUTY; TO PROH BIT A COURT FROM BASI NG A BEST
| NTEREST DETERM NATI ON ON THE SEPARATI ON OF A PARENT FROM THE
CH LD DUE TO ACTI VE M LI TARY DUTY; TO PROVI DE EXCEPTI ONS; AND FOR
RELATED PURPCSES

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 93-5-24, M ssissippi Code of 1972, is
amended as foll ows:

93-5-24. (1) Custody shall be awarded as foll ows according
to the best interests of the child:

(a) Physical and | egal custody to both parents jointly
pursuant to subsections (2) through (7).

(b) Physical custody to both parents jointly pursuant
to subsections (2) through (7) and |l egal custody to either parent.

(c) Legal custody to both parents jointly pursuant to
subsections (2) through (7) and physical custody to either parent.

(d) Physical and | egal custody to either parent.

(e) Upon a finding by the court that both of the
parents of the child have abandoned or deserted such child or that
both such parents are nentally, norally or otherwise unfit to rear
and train the child the court may award physical and | egal custody
to:

(i) The person in whose hone the child has been
living in a whol esonme and stable environnent; or

(ii) Physical and legal custody to any other
person deenmed by the court to be suitable and able to provide

adequat e and proper care and gui dance for the child.
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In making an order for custody to either parent or to both
parents jointly, the court, inits discretion, may require the
parents to submt to the court a plan for the inplenentation of
t he custody order.

(2) Joint custody nmay be awarded where irreconcil abl e
differences is the ground for divorce, in the discretion of the
court, upon application of both parents.

(3) In other cases, joint custody may be awarded, in the
di scretion of the court, upon application of one or both parents.

(4) There shall be a presunption that joint custody is in
the best interest of a mnor child where both parents have agreed
to an award of joint custody.

(5 (a) For the purposes of this section, "joint custody"
nmeans j oi nt physical and | egal custody.

(b) For the purposes of this section, "physical
cust ody" neans those periods of tinme in which a child resides with
or is under the care and supervision of one (1) of the parents.

(c) For the purposes of this section, "joint physical
cust ody" nmeans that each of the parents shall have significant
peri ods of physical custody. Joint physical custody shall be
shared by the parents in such a way so as to assure a child of
frequent and continuing contact with both parents.

(d) For the purposes of this section, "legal custody”
means the decision-making rights, the responsibilities and the
authority relating to the health, education and welfare of a
chi | d.

(e) For the purposes of this section, "joint |egal
custody" neans that the parents or parties share the
deci sion-maeking rights, the responsibilities and the authority
relating to the health, education and welfare of a child. An
award of joint |legal custody obligates the parties to exchange

i nformation concerning the health, education and welfare of the
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m nor child, and to confer with one another in the exercise of
deci sion-making rights, responsibilities and authority.

An award of joint physical and | egal custody obligates the
parties to exchange information concerning the health, education
and wel fare of the mnor child, and unless allocated, apportioned
or decreed, the parents or parties shall confer with one another
in the exercise of decision-nmaking rights, responsibilities and
authority.

(6) Any order for joint custody may be nodified or
term nated upon the petition of both parents or upon the petition
of one (1) parent showing that a material change in circunstances
has occurred.

(7) There shall be no presunption that it is in the best
interest of a child that a nother be awarded either |egal or
physi cal cust ody.

(8 If a parent is called to mlitary service, the court

shall not neke a best interest determ nati on based on that

parent's separation fromthe child or children due to mlitary

service unless the party has died while on active duty.

(9) Notw thstanding any other provision of |law, access to
records and information pertaining to a mnor child, including,
but not limted to, nedical, dental and school records, shall not
be denied to a parent because the parent is not the child's
cust odi al parent.

(10) (a) (i) In every proceeding where the custody of a
child is in dispute, there shall be a rebuttable presunption that
it is detrinental to the child and not in the best interest of the
child to be placed in sole custody, joint |egal custody or joint
physi cal custody of a parent who has a history of perpetrating
famly violence. The court may find a history of perpetrating
famly violence if the court finds, by a preponderance of the
evi dence, one (1) incident of famly violence that has resulted in

serious bodily injury to, or a pattern of famly viol ence agai nst,
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95 the party nmaking the allegation or a famly househol d nenber of
96 either party. The court shall nake witten findings to docunent
97 how and why the presunption was or was not triggered.

98 (ii) This presunption may only be rebutted by a
99 preponderance of the evidence.

100 (ti1) In determ ning whether the presunption set
101 forth in subsection (10) has been overcone, the court shal

102 consider all of the follow ng factors:

103 1. Wether the perpetrator of famly viol ence
104 has denonstrated that giving sole or joint physical or |egal

105 custody of a child to the perpetrator is in the best interest of
106 the child because of the other parent's absence, nental illness,
107 substance abuse or such other circunmstances which affect the best
108 interest of the child or children;

109 2. \Wiether the perpetrator has successfully
110 conpleted a batterer's treatnment program

111 3. Wiether the perpetrator has successfully
112 conpleted a program of al cohol or drug abuse counseling if the
113 court determ nes that counseling is appropriate;

114 4. \Wether the perpetrator has successfully
115 conpleted a parenting class if the court determ nes the class to
116 be appropriate;

117 5. If the perpetrator is on probation or
118 parole, whether he or she is restrained by a protective order
119 granted after a hearing, and whether he or she has conplied with
120 its ternms and conditions; and

121 6. Wiether the perpetrator of donestic

122 violence has conmtted any further acts of donmestic violence.
123 (itv) The court shall make witten findings to
124 docunment how and why the presunption was or was not rebutted.
125 (b) (i) If custody is awarded to a suitable third

126 person, it shall not be until the natural grandparents of the
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child have been excluded and such person shall not allow access to
a violent parent except as ordered by the court.

(i) If the court finds that both parents have a
hi story of perpetrating famly violence, but the court finds that
parental custody would be in the best interest of the child,
custody may be awarded solely to the parent less likely to
continue to perpetrate famly violence. |In such a case, the court
may mandate conpletion of a treatnent program by the custodi al
parent.

(c) If the court finds that the allegations of donestic
vi ol ence are conpl etely unfounded, the chancery court shall order
the alleging party to pay all court costs and reasonabl e
attorney's fees incurred by the defending party in responding to
such al |l egati ons.

(d) (i) A court may award visitation by a parent who
commtted donestic or famly violence only if the court finds that
adequate provision for the safety of the child and the parent who
is avictimof donestic or famly viol ence can be nade.

(i) Inavisitation order, a court may take any
of the follow ng actions:

1. Oder an exchange of the child to occur in
a protected setting;

2. Oder visitation supervised in a nmanner to
be determ ned by the court;

3. Oder the perpetrator of donmestic or
famly violence to attend and conplete to the satisfaction of the
court a programof intervention for perpetrators or other
desi gnat ed counseling as a condition of visitation;

4. Order the perpetrator of donmestic or
famly violence to abstain from possession or consunption of
al cohol or controlled substances during the visitation and for

twenty-four (24) hours preceding the visitation;
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5. Order the perpetrator of donmestic or
famly violence to pay a fee to defray the cost of supervised
visitation;

6. Prohibit overnight visitation;

7. Require a bond fromthe perpetrator of
donmestic or famly violence for the return and safety of the
child; or

8. Inpose any other condition that is deened
necessary to provide for the safety of the child, the victim of
famly or donestic violence, or other famly or household nenber.

(ti1) Wether or not visitation is allowed, the
court may order the address of the child or the victimof famly
or donestic violence to be kept confidential.

(e) The court may refer but shall not order an adult
who is a victimof famly or donestic violence to attend
counseling relating to the victims status or behavior as a
victim individually or with the perpetrator of donestic or famly
vi ol ence, as a condition of receiving custody of a child or as a
condition of visitation.

(f) If a court allows a famly or household nenber to
supervise visitation, the court shall establish conditions to be
foll owed during visitation.

SECTION 2. Section 93-11-65, M ssissippi Code of 1972, is
amended as foll ows:

93-11-65. (1) (a) (i) In addition to the right to proceed
under Section 93-5-23, M ssissippi Code of 1972, and in addition
to the renmedy of habeas corpus in proper cases, and ot her existing
remedi es, the chancery court of the proper county shall have
jurisdiction to entertain suits for the custody, care, support and
mai nt enance of mnor children and to hear and determ ne all such
matters, and shall, if need be, require bond, sureties or other
guarantee to secure any order for periodic paynents for the

mai nt enance or support of a child. |In the event a legally
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responsi bl e parent has health i nsurance available to himor her

t hrough an enpl oyer or organi zation that may extend benefits to

t he dependents of such parent, any order of support issued agai nst
such parent may require himor her to exercise the option of

addi tional coverage in favor of such children as he or she is

|l egally responsible to support. Proceedi ngs may be brought by or
agai nst a resident or nonresident of the State of M ssissippi,

whet her or not having the actual custody of m nor children, for
the purpose of judicially determning the |egal custody of a
child. Al actions herein authorized may be brought in the county
where the child is actually residing, or in the county of the

resi dence of the party who has actual custody, or of the residence
of the defendant. Process shall be had upon the parties as
provided by law for process in person or by publication, if they
be nonresidents of the state or residents of another jurisdiction
or are not found therein after diligent search and inquiry or are
unknown after diligent search and inquiry; provided that the court
or chancellor in vacation may fix a date in terntinme or in
vacation to which process nay be returnabl e and shall have power

to proceed in terntine or vacation.

)

ii) ** * If the court finds that both parties

are fit and proper persons to have custody of the children, and
that either party is able to adequately provide for the care and
mai nt enance of the children, the chancellor may consider the
preference of a child of twelve (12) years of age or older as to
the parent with whomthe child would prefer to live in determ ning
what would be in the best interest and welfare of the child. The
chancel l or shall place on the record the reason or reasons for

whi ch the award of custody was made and explain in detail why the
w shes of any child were or were not honored.

(1i1) If a party is called to active duty mlitary

service, the court shall not nake a best interest determ nation
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based on that party's separation fromthe child or children due to

mlitary service unless the party has died while on active duty.

(b) An order of child support shall specify the sumto
be paid weekly or otherwise. |In addition to providing for support
and education, the order shall also provide for the support of the
child prior to the making of the order for child support, and such
ot her expenses as the court nay deem proper.

(c) The court may require the paynent to be nade to the
custodi al parent, or to sone person or corporation to be
desi gnated by the court as trustee, but if the child or custodi al
parent is receiving public assistance, the Departnent of Human
Servi ces shall be nade the trustee.

(d) The noncustodial parent's liabilities for past
educati on and necessary support and mai nt enance and ot her expenses
are limted to a period of one (1) year next preceding the
commencenent of an action.

(2) Provided further, that where the proof shows that both
parents have separate inconmes or estates, the court may require
that each parent contribute to the support and mai ntenance of the
children in proportion to the relative financial ability of each.

(3) \Whenever the court has ordered a party to make periodic
paynments for the maintenance or support of a child, but no bond,
sureties or other guarantee has been required to secure such
paynments, and whenever such paynents as have becone due renmain
unpaid for a period of at least thirty (30) days, the court nay,
upon petition of the person to whom such paynents are ow ng, or
such person's |legal representative, enter an order requiring that
bond, sureties or other security be given by the person obligated
to make such paynents, the anmount and sufficiency of which shal
be approved by the court. The obligor shall, as in other civil
actions, be served with process and shall be entitled to a hearing

in such case.
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(4) \When a charge of abuse or neglect of a child first
arises in the course of a custody or maintenance action pending in
the chancery court pursuant to this section, the chancery court
may proceed with the investigation, hearing and determ nation of
such abuse or neglect charge as a part of its hearing and
determ nation of the custody or maintenance issue as between the
parents, as provided in Section 43-21-151, notw t hstandi ng the
ot her provisions of the Youth Court Law. The proceedings in
chancery court on the abuse or neglect charge shall be
confidential in the sanme nmanner as provided in youth court
proceedi ngs, and the chancery court shall appoint a guardi an ad
litemin such cases, as provided under Section 43-21-121 for youth
court proceedi ngs, who shall be an attorney. |In determ ning
whet her any portion of a guardian ad |litem s fee shall be assessed
agai nst any party or parties as a cost of court for reinbursenent
to the county, the court shall consider each party's individual
ability to pay. Unless the chancery court's jurisdiction has been
termnated, all disposition orders in such cases for placenent
wi th the Departnent of Human Services shall be reviewed by the
court or designated authority at least annually to determne if
continued placenent with the departnent is in the best interest of
the child or the public.

(5) Each party to a paternity or child support proceeding
shall notify the other within five (5) days after any change of
address. In addition, the noncustodial and custodial parent shal
file and update, with the court and with the state case registry,
information on that party's |location and identity, including
soci al security nunber, residential and mailing addresses,

t el ephone nunbers, photograph, driver's |license nunber, and nane,
address and tel ephone nunber of the party's enployer. This
information shall be required upon entry of an order or within

five (5) days of a change of address.
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(6) In any case subsequently enforced by the Departnent of
Human Services pursuant to Title IV-D of the Social Security Act,
the court shall have continuing jurisdiction.

(7) In any subsequent child support enforcenent action
bet ween the parties, upon sufficient showing that diligent effort
has been nade to ascertain the location of a party, due process
requi renents for notice and service of process shall be deened to
be met with respect to the party upon delivery of witten notice
to the nost recent residential or enployer address filed with the
State case registry.

(8) The duty of support of a child term nates upon the
emanci pation of the child. The court nmay determ ne that
emanci pati on has occurred and no ot her support obligation exists
when the child:

(a) Attains the age of twenty-one (21) years, or

(b) Marries, or

(c) Discontinues full-tinme enrollnment in school having
attai ned the age of eighteen (18) years, unless the child is
di sabl ed, or

(d) Voluntarily noves fromthe hone of the custodi al
parent or guardi an, establishes independent living arrangenents,
obtains full-tinme enpl oynent and di sconti nues educati onal
endeavors prior to attaining the age of twenty-one (21) years, or

(e) Joins the mlitary and serves on a full-tinme basis,
or

(f) |Is convicted of a felony and is incarcerated for
commtting such felony, or

(g) Cohabits with another person w thout the approval
of the parent obligated to pay support.

(9) A determnation of emanci pation does not term nate any
obligation of the noncustodial parent to satisfy arrearage
exi sting as of the date of emancipation; the total anount of

periodi c support due prior to the emanci pation plus any periodic
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anounts ordered paid toward the arrearage shall continue to be
owed until satisfaction of the arrearage in full, in addition to
the right of the person for whomthe obligation is owed to execute
for collection as may be provided by | aw

(10) Upon notion of a party requesting tenporary child
support pending a determ nation of parentage, tenporary support
shall be ordered if there is clear and convincing evidence of
paternity on the basis of genetic tests or other evidence, unless
the court makes witten findings of fact on the record that the
award of tenporary support would be unjust or inappropriate in a
particul ar case.

SECTION 3. This act shall take effect and be in force from

and after its passage.
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