M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By: Senator(s) Ross, Dawkins, Dearing, To: H ghways and
Val | ey Transportation; Finance
SENATE BI LL NO. 2375
(As Sent to Governor)

1 AN ACT TO AUTHORI ZE THE M SSI SSI PPI TRANSPORTATI ON

2 COW SSI ON, COUNTY BOARDS OF SUPERVI SORS AND THE GOVERNI NG

3 AUTHORI TIES OF MUNI Cl PALI TI ES TO CONSTRUCT, | NDI VI DUALLY OR

4 JO NTLY W TH OTHER GOVERNMENTAL ENTI TIES, TOLL ROAD OR TOLL BRI DGE

5 PRQIECTS WTH N THE STATE; TO AUTHORI ZE THE M SSI SSI PPI

6 TRANSPORTATI ON COWM SSI ON, COUNTY BQARDS OF SUPERVI SORS AND THE

7 GOVERNI NG AUTHORI TI ES OF MUNI Cl PALI TI ES TO CONTRACT W TH ANY

8 PERSON, CORPORATI ON OR OTHER BUSI NESS LI CENSED TO DO BUSI NESS | N

9 THE STATE FOR THE PURPOSE OF CONSTRUCTI NG TOLL ROADS OR BRI DCES;
10 TO PRESCRI BE THE TERMS AND CONDI TI ONS FOR THE LETTI NG OF SUCH

11 CONTRACTS AND THE RI GHTS AND DUTI ES OF THE PARTI ES ENTERI NG | NTO
12 SUCH CONTRACTS; TO AUTHORI ZE COUNTI ES, CI TIES AND THE STATE TO

13 | SSUE REVENUE BONDS TO FI NANCE TOLL ROAD AND TOLL BRI DGE PRQIECTS;
14 TO PROVI DE THAT TOLLS SHALL CEASE DURI NG A STATE OF EMERGENCY; TO
15 AMEND SECTIONS 11-46-9, 31-7-13, 65-1-85 AND 65-3-1, M SSI SS| PPI
16 CODE OF 1972, IN CONFORM TY TO THE PROVI SIONS OF THI S ACT; TO

17 PROVIDE FOR THE REPEAL OF SECTI ONS 65-23-101 THROUGH 65-23-121,

18 M SSI SSI PPl CODE OF 1972, WHI CH AUTHORI ZE THE DEPARTMENT OF

19 TRANSPORTATI ON TO CONSTRUCT TOLL BRI DGES ACROSS BAYS AND RI VERS OF
20 THE GULF OF MEXI CO, TO FURTHER AMEND SECTI ON 31-7-13, M SSI SSI PPI
21 CODE OF 1972, TO CHANGE THE NAVE OF THE M SSI SSI PPl CONTRACT

22 PROCUREMENT CENTER TO THE M SSI SSI PPl PROCUREMENT TECHNI CAL

23  ASSI STANCE PROGRAM TO EXEMPT FROM BI D REQUI REMENTS CONTRACTS FOR
24 THE DESI G\N- BU LD METHOD AND DUAL- PHASE DESI G\ BUI LD METHOD OF

25 CONTRACTI NG AND FOR RELATED PURPCSES.

26 BE | T ENACTED BY THE LEQ SLATURE OF THE STATE OF M SSI SSI PPI :
27 SECTION 1. The M ssissippi Transportation Comr ssion, county
28 boards of supervisors and/or the governing authorities of

29 nmunicipalities (hereinafter referred to as governnental entities),
30 in their discretion, may construct, operate and naintain,

31 individually or jointly with other governnmental entities, one or
32 nore newtoll roads or toll bridges in the state for notor vehicle
33 traffic, including toll booths and related facilities, at and

34 along only those |ocations where an alternate untolled route

35 exists. An existing road or any segnment of an existing road shall
36 not be part of a newtoll road, and the reconstruction or repair
37 of an existing road shall not be tolled. Al such highways,

38 pavenent, bridges, drainage-related structures and ot her

S. B. No. 2375 *SS26/ R190SG* G3/5
07/ SS26/ R190SG
PAGE 1



39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

infrastructure conprising the projects shall be built and
mai nt ai ned in accordance with not |ess than the m ni nrum hi ghway
design, construction and mai ntenance standards established by the
contracting governnmental entity for such highways, infrastructure
and facilities.

SECTION 2. (1) In addition to and as an alternative to any

other authority granted by law, including, but not limted to,
Section 1 of this act, any governnental entities, as defined in
Section 1 of this act, in their discretion, may contract,
individually or jointly with other governnental entities, with any
persons, corporations, partnerships or other businesses |icensed
to do business in the State of M ssissippi (hereinafter referred
to as "conpani es" or "conpany") for the purpose of designing,
financi ng, constructing, operating and maintaining one or nore new
toll roads or toll bridges in the state for notor vehicle traffic,
including toll booths and related facilities, at and along only

t hose | ocations where an alternate untolled route exists. An

exi sting road or any segnent of an existing road shall not be part
of a newtoll road, and the reconstruction or repair of an

exi sting road shall not be tolled. Such contracts shall provide
that | and held by the governnental entities, whether in fee
sinple, as an easenent or other interest, shall be | eased or
assigned to a conpany for design, construction, operation and

mai nt enance of roadways, highways or bridges for notor vehicle
traffic, toll booths and related facilities. Al such highways,
pavenent, bridges, drainage-related structures and ot her
infrastructure conprising the projects shall be built and

mai nt ai ned in accordance with not |ess than the m ni nrum hi ghway
design, construction and mai ntenance standards established by the
contracting governmental entity for such highways, infrastructure
and facilities. The contracting governnental entity shall conduct
periodi c inspections of any such project throughout the term of

the contract to ensure conpliance by the conpany. Failure of a
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72 conpany to conply with m ni nrum standards established for the

73 project by the contracting governnental entity shall constitute a
74 breach and shall subject the conpany to liability on its bond or
75 security or to rescission of the contract in accordance with the
76 ternms and provisions of the contract.

77 (2) (a) Every contract entered into by a governnental

78 entity under this section (except for contracts entered into with
79 anot her governnental entity), at a mninmm nust provide for the
80 design and construction of a newtoll road or toll bridge project
81 and nmay al so provide for the financing, acquisition, |ease,

82 maintenance, and/or operation of a newtoll road or toll bridge
83 project.

84 (b) If a governnental entity enters into a contract

85 wth a conpany as authorized by this section, such governnenta
86 entity shall use a conpetitive procurenent process that provides
87 the best value for the governnental entity. The governnental

88 entity may accept unsolicited proposals for a proposed new tol

89 road or solicit proposals in accordance with this section.

90 (c) A governnmental entity shall publish a request for
91 conpeting proposals and qualifications in a newspaper having a
92 general circulation within such governnental entity or, if the
93 governnental entity is the Mssissippi Transportation Conm ssion,
94 shall publish the request in a newspaper having a general

95 circulation at the seat of governnent and, if the governnenta

96 entity has a Wb site, shall post the request on such Wb site.
97 Such request shall include the criteria used to evaluate the

98 proposals, the relative weight given to the criteria and a

99 deadline by which proposals nust be received. At a mninum a
100 proposal submtted in response to such request nust contain:

101 (1) Information regarding the proposed project

102 location, scope and limts;
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(i) Information regarding the conpany’s
qualifications, experience, technical conpetence, and capability
to devel op the project; and

(ti1) A proposed financial plan for the proposed
project that includes, at a mninmum the projected project costs,
proj ected revenues and proposed sources of funds.

A governnmental entity may interview a conpany submtting a
solicited or unsolicited proposal. |In evaluating such proposals,
a governnental entity may solicit input from other sources
regardi ng such proposals.

(d) The governnental entity shall rank each proposal
based on the criteria described in the request for proposals and
sel ect the conpany whose proposal offers the best value to the
governnmental entity. The governnental entity may enter into
di scussions with the conpany whose proposal offers the best val ue.
| f at any point during the discussions it appears to the
governnmental entity that the highest ranking proposal will not
provi de the governnental entity with the overall best value, the
governnmental entity may enter into discussions with the conpany
subm tting the next-highest ranking proposal.

(e) The governnental entity may withdraw a request for
conpeting proposals and qualifications at any tinme and for any
reason and may reject any one or all proposals. |In either case,
the governnental entity may then publish a new request for
conpeting proposals and qualifications. A governnental entity
shall not be required to pay any conpany for the costs of
preparing or submtting proposals.

(f) The governnental entity shall prescribe the general
formof a contract authorized by this section and may include any
matter the governnental entity considers advantageous to it. The
governnmental entity and the conpany shall negotiate the specific

terns of the contract.
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(g) Except as provided under this subsection (2), no
such contract entered into hereunder shall be subject to the
provi sions of Section 65-1-8, Section 31-7-13 or any other public
bid or public procurenent |laws of this state.

(h) The transportation comm ssion shall eval uate each
proposal based on the criteria established by the conm ssion. The
transportati on conm ssion shall approve or di sapprove a proposal
Wi thin ninety (90) days after receipt of the proposal. If the
transportati on conm ssion needs additional information, it may
del ay approval for an additional sixty (60) days.

(3) Every contract entered into by a governnental entity
under this section shall require a conpany to enter into bond and
provi de such security as the governnental entity determ nes may be
necessary or advisable to ensure tinely conpletion and proper
execution and performance of the contract. The term of the
contract shall not exceed thirty (30) years and shall not be
extended or renewed. The governnental entities are authorized to
acquire such property or interests in property as nmay be
necessary, by gift, purchase or em nent domain, for construction
and nmai nt enance of the highways or bridges built pursuant to
contracts entered into under this section. Upon expiration,
term nation or rescission of the contract, all interests that the
conpany may have in the land, infrastructure, facilities or other
i nprovenents to the property subject to contract shall term nate
and automatically, by operation of |law, be returned or conveyed to
and vested in the State of M ssissippi or the contracting
governnental entity. Upon term nation, expiration or rescission
of the contract, the collection of tolls shall cease.

(4) During the termof any contract entered into under this
section, the conpany may establish, charge and coll ect notor
vehicle operators tolls for use of the highway or bridge and its
facilities. The anmount of such tolls, and any nodification

thereto, shall be subject to approval by the contracting
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governnmental entity after notice and public hearing. Al such
contracts entered into with the M ssissippi Transportation

Comm ssion may require a conpany to pay a percentage of all tolls
collected to the M ssissippi Departnent of Transportation. Al
such tolls paid to the departnent shall be deposited into the
speci al bond sinking fund under Section 6 of this act and nay be
expended only as authorized by the Legislature.

(5 If atoll road is a designated evacuation route and a
declaration of a state of energency is issued by the President of
the United States or by the Governor, the collection of tolls
shall cease until the term nation of the state of energency.

(6) Al statutes of this state relating to traffic
regul ation and control shall be applicable to notor vehicles
oper ated upon hi ghways and bri dges constructed under this section
and shall be enforceable by the M ssissippi Departnent of Public
Safety, the M ssissippi H ghway Safety Patrol or any other |aw
enforcenent agency having jurisdiction over such hi ghways and
bri dges.

(7) The State of M ssissippi, the Mssissippi Transportation
Comm ssion, the M ssissippi Departnent of Transportation,
counties, nunicipalities or any other agency or political
subdi vi sion, or any officer or enployee thereof, shall not be
liable for any tortious act or om ssion arising out of the
construction, maintenance or operation of any highway or bridge
project under the provisions of this section where the act or
om ssion occurs during the termof any such contract entered into
by the M ssissippi Transportation Comm ssion or other governnental
entity and a conpany.

SECTION 3. The powers conferred by Sections 1 and 2 of this

act shall be in addition to the powers conferred by any other |aw,
general, special or local. Sections 1 and 2 shall be construed as
an additional and alternative nethod of funding all or any portion

of the purchasing, building, inproving, owning or operating of
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roadways, hi ghways or bridges under the jurisdiction of the

M ssi ssi ppi Transportation Comm ssion, county boards of

supervi sors or nunicipal governing authorities, any provision of
the laws of the state or any charter of any nmunicipality to the
contrary notw t hstandi ng.

SECTION 4. (1) For the purpose of providing funds to defray

t he expenses of projects authorized pursuant to Sections 1 and 2
of this act, the board of supervisors of a county or the governing
authorities of a nmunicipality shall have the right to borrow noney
for the project, and to issue revenue bonds therefor in such
princi pal anmounts as the board of supervisors or governing
authorities may determ ne to be necessary to provide sufficient
funds to defray the expenses of projects authorized pursuant to
Sections 1 and 2 of this act. The bonds shall be payabl e out of
any revenues derived fromthe project, including grants or
contributions fromthe federal governnment or other sources. Such
bonds may be sold at public or private sale at not |ess than par
and shall bear interest at a rate or rates not exceeding that
allowed in Section 75-17-103. Any such bonds so issued shall not
constitute a debt of the county, the nmunicipality or any political
subdi vi sion of the county or the city within the meani ng of any
constitutional, statutory or charter restriction, limtation or
provision. It shall be plainly stated on the face of each bond in
substance that the bond has been issued pursuant to the authority
granted in this section and that the taxing power of the county or
municipality issuing the bond is not pledged to the paynent of the
bond or the interest on it and that the bond and the interest on
it are payable solely fromthe revenues of the project for which
the bond is issued.

(2) Al bonds issued under the authority of this section
shal | bear such date or dates, shall be in such formor
denom nation, shall bear such rate of interest, and shall mature

at such tines as the county or municipality shall determ ne, but
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no bonds issued under the authority of this section shall mature
nore than thirty (30) years fromthe date of the issuance thereof
and none of the bonds shall be sold for | ess than par and accrued
interest. Al bonds shall be sold in the manner now provi ded by
| aw for the sale of bonds without any restrictions, limtations,
requi renents or conditions applicable to the borrow ng of such
noney and the issuance of such bonds which are not herein
contained. The denom nation, form place of paynent and ot her
details of such bonds nay be determ ned by resolution or order of
the board of supervisors of a county or the governing authorities
of a nunicipality, and shall be executed on behalf of the county
or municipality as is now provided by |aw

(3) Before issuing any bonds under the provisions of this
section, the board of supervisors of the county or the governing
authorities of the municipality shall, by resolution spread upon
the mnutes, declare its intention to issue such bonds for the
pur poses authorized by this section and shall state in the
resol ution the anount of bonds proposed to be issued and shal
li kewise fix in the resolution the date upon which the board of
supervisors of the county or the governing authorities of the
muni cipality proposes to direct the issuance of the bonds. Notice
of such intention shall be published once a week for at | east
three (3) consecutive weeks in a newspaper published or having a
general circulation in the county or the nmunicipality, with the
first publication of the notice to be nade not |ess than
twenty-one (21) days prior to the date fixed in the resolution for
t he i ssuance of the bonds and the |ast publication to be nmade not
nore than seven (7) days prior to such date. |If, on or before the
date specified in the resolution, twenty percent (20% or fifteen
hundred (1500), whichever is less, of the qualified el ectors of
the county or municipality shall file a witten protest against
the i ssuance of the bonds, then an el ection upon the issuance of

t he bonds shall be called, and held, as provided in this section.
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I f no such protest shall be filed, then the board of supervisors
of the county or the governing authorities of the nmunicipality may
i ssue such bonds w thout an election on the question of the

i ssuance of the bonds at any tinme within a period of two (2) years
after the date specified in the resolution.

(4) If an election is called under the provisions of this
section on the question of the issuance of bonds, the election
shall be held, insofar as practicable, in the same manner as ot her
el ections are held in the county or nmunicipality. At the
el ection, all qualified electors of the county or nmunicipality may
vote and the ballots used in the election shall have printed
thereon a brief statenent of the anount and purposes of the
proposed bond issue and the words "FOR THE BOND | SSUE" and the
wor ds "AGAI NST THE BOND | SSUE, " and the voters shall vote by
pl acing a cross (X) or check mark (V) opposite their choice on the
proposition.

(5) When the results of any election provided for in this
section shall have been canvassed by the el ection conm ssioners of
the county or municipality and certified by themto the proper
authorities, it shall be the duty of the board of supervisors of
the county or the governing authorities of the nmunicipality to
determ ne and adjudi cate whether or not a majority of the
qualified electors who voted in the election voted in favor of the
i ssuance of the bonds and unless a majority of the qualified
el ectors who voted in the election voted in favor of the issuance
of the bonds, then the bonds shall not be issued. Should a
majority of the qualified electors who vote in the election vote
in favor of the bonds, the board of supervisors of the county or
the governing authorities of the nunicipality may issue the bonds,
either in whole or in part, within tw (2) years fromthe date of
such election, or wwthin two (2) years after final favorable
determ nation of any litigation affecting the issuance of such

bonds at such tine or times, and in such anbunt or anpbunts, not
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exceeding that specified in the notice of the election, as shal
be deened proper.

(6) This section, without reference to any other statute,
shall be deened to be full and conplete authority for the issuance
of bonds and borrowi ng of nobney as authorized in this section by
counties or nunicipalities, and shall be construed as an
additional and alternate nethod therefor. The bonds authorized by
this section shall not constitute an indebtedness within the
nmeani ng of any constitutional or statutory limtation or
restriction.

SECTION 5. (1) (a) A special fund, to be designated as the

"Toll Road Revenue Bond Fund," is created wwthin the State
Treasury. The fund shall be naintained by the State Treasurer as
a separate and special fund, separate and apart fromthe Ceneral
Fund of the state. Unexpended anounts remaining in the fund at
the end of a fiscal year shall not |lapse into the State General
Fund, and any interest earned or investnent earnings on anounts in
the fund shall be deposited into such fund.

(b) Mbonies deposited into the fund shall be disbursed,
in the discretion of the M ssissippi Transportation Conmm ssion, to
pay the costs incurred in defraying the expenses of projects
aut hori zed pursuant to Sections 1 and 2 of this act.

(2) Anmounts deposited into such special fund shall be
di shursed to pay the expenses described in subsection (1) of this
section. If any nonies in the special fund are not used within
six (6) years after the date the proceeds of the bonds authorized
under Sections 5 through 20 of this act are deposited into such
fund, then the M ssissippi Transportation Comm ssion shall provide
an accounting of such unused nonies to the State Bond Comm ssion.
Pronptly after the State Bond Conmm ssion has certified, by
resolution duly adopted, that the projects for which the revenue
bonds have been issued shall have been conpl et ed, abandoned or

cannot be conpleted in a tinely fashion, any anounts remaining in
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such special fund shall be applied to pay debt service on the
bonds i ssued under Sections 5 through 20 of this act, in
accordance with the proceedi ngs authorizing the issuance of such
bonds and as directed by the State Bond Conm ssi on.

SECTI ON 6. For the purpose of providing for the paynent of

the principal of and interest upon bonds issued under the

provi sions of Sections 5 through 20 of this act, there is created
a special bond sinking fund in the State Treasury. The speci al
bond sinking fund shall consist of the nonies required to be
deposited into the fund under Section 2 of this act and such ot her
anounts as the Legislature may direct to be paid into the fund by
appropriation or other authorization by the Legislature.
Unexpended anounts renmaining in the special bond sinking fund at
the end of a fiscal year shall not |lapse into the State General
Fund, and any interest earned or investnent earnings on anounts in
t he special bond sinking fund shall be deposited into such sinking
fund.

SECTION 7. The State Bond Comm ssion, at one tinme or from

tinme to time, nay declare by resolution the necessity for issuance
of revenue bonds of the State of M ssissippi for the purpose of
providing funds to defray the expenses of projects authorized
pursuant to Sections 1 and 2 of this act. Upon the adoption of a
resolution by the M ssissippi Transportati on Comm ssion, declaring
the necessity for the issuance of the revenue bonds authorized by
this section, the M ssissippi Transportation Conm ssion shal
deliver a certified copy of its resolution or resolutions to the
State Bond Conm ssion. Upon receipt of such resolution, the State
Bond Comm ssion, in its discretion, may act as the issuing agent,
prescri be the formof the bonds, advertise for and accept bids,

i ssue and sell, at public or private sale, the bonds so authorized
to be sold and do any and all other things necessary and advi sabl e
in connection with the issuance and sal e of such bonds. Revenue

bonds i ssued under this section shall be in such principal anounts

S. B. No. 2375 *SS26/ R190SG*
07/ SS26/ R190SG
PAGE 11



366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398

as the M ssissippi Transportation Conm ssion nmay determ ne to be
necessary to provide sufficient funds to defray the expenses of
projects authorized pursuant to Sections 1 and 2 of this act.

(2) Any investnent earnings on anounts deposited into the
special fund created in Section 5 of this act shall be used to pay
debt service on bonds issued under Sections 5 through 20 of this
act, in accordance with the proceedi ngs authori zing i ssuance of
such bonds.

SECTION 8. The principal of and interest on the bonds

aut hori zed under Sections 5 through 20 of this act shall be
payable in the manner provided in this section. Such bonds shal
bear such date or dates, be in such denom nation or denom nati ons,
bear interest at such rate or rates (not to exceed the limts set
forth in Section 75-17-103, M ssissippi Code of 1972), be payable
at such place or places within or wiwthout the State of

M ssi ssi ppi, shall mature absolutely at such tinme or tines not to
exceed thirty (30) years fromdate of issue, be redeemabl e before
maturity at such tinme or tinmes and upon such terns, with or

W t hout prem um shall bear such registration privileges, and
shall be substantially in such form all as shall be determ ned by
resolution of the State Bond Conm ssi on.

SECTI ON 9. The bonds aut horized by Sections 5 through 20 of

this act shall be signed by the Chairman of the State Bond

Comm ssion, or by his facsimle signature, and the official seal

of the State Bond Conm ssion shall be affixed thereto, attested by
the secretary of the comm ssion. The interest coupons, if any, to
be attached to such bonds may be executed by the facsimle
signatures of such officers. Wenever any such bonds shall have
been signed by the officials designated to sign the bonds who were
in office at the tine of such signing but who nay have ceased to
be such officers before the sale and delivery of such bonds, or
who may not have been in office on the date such bonds may bear,

the signatures of such officers upon such bonds and coupons shal
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neverthel ess be valid and sufficient for all purposes and have the
sane effect as if the person so officially signing such bonds had
remained in office until their delivery to the purchaser, or had
been in office on the date such bonds may bear. However,

not wi t hst andi ng anything herein to the contrary, such bonds may be
i ssued as provided in the Registered Bond Act of the State of

M ssi ssi ppi .

SECTION 10. All bonds and interest coupons issued under the

provi sions of Sections 5 through 20 of this act have all the
qualities and incidents of negotiable instrunments under the

provi sions of the Uniform Commercial Code, and in exercising the
powers granted by Sections 5 through 20 of this act, the State
Bond Conmm ssion shall not be required to and need not conply with
the provisions of the Uniform Conmercial Code.

SECTION 11. The State Bond Cormm ssion shall act as the

i ssuing agent for the bonds authorized under Sections 5 through 20
of this act, prescribe the formof the bonds, advertise for and
accept bids, issue and sell, at public or private sale, the bonds
so authorized to be sold, pay all fees and costs incurred in such
i ssuance and sale, and do any and all other things necessary and
advi sabl e in connection with the issuance and sal e of such bonds.
The State Bond Conmi ssion is authorized and enpowered to pay the
costs that are incident to the sale, issuance and delivery of the
bonds aut hori zed under Sections 5 through 20 of this act fromthe
proceeds derived fromthe sale of such bonds. The State Bond
Commi ssion shall sell such bonds on seal ed bids at public or
private sale, and for such price as it may determne to be for the
best interest of the State of M ssissippi, but no such sale shal
be made at a price less than par plus accrued interest to the date
of delivery of the bonds to the purchaser. Al interest accruing
on such bonds so issued shall be payable sem annually or annually;
however, the first interest paynent may be for any period of not

nore than one (1) year.
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Notice of the sale of any such bonds shall be published at
| east one tinme, not less than ten (10) days before the date of
sale, and shall be so published in one or nore newspapers
publ i shed or having a general circulation in the Cty of Jackson,
M ssi ssippi, and in one or nore other newspapers or financial
journals with a national circulation, to be selected by the State
Bond Conmi ssi on.

The State Bond Conm ssion, when issuing any bonds under the
authority of Sections 5 through 20 of this act, may provide that
bonds, at the option of the State of Mssissippi, may be called in
for paynent and redenption at the call price naned therein and
accrued interest on such date or dates naned therein.

SECTION 12. Bonds issued under the authority of Sections 5

t hrough 20 of this act shall be revenue bonds of the state, the
princi pal of and interest on which shall be payable solely from
the revenue from projects authorized under Section 1 or 2 of this
act. The bonds shall never constitute an indebtedness of the
state within the neaning of any state constitutional provision or
statutory limtation, and shall never constitute or give rise to a
pecuniary liability of the state, or a charge against its general
credit or taxing powers, and such fact shall be plainly stated on
the face of each such bond. The bonds shall not be considered
when conputing any limtation of indebtedness of the state. Al
bonds i ssued under the authority of Sections 5 through 20 of this
act and all interest coupons applicable thereto shall be construed
to be negotiable instrunents, despite the fact that they are
payabl e solely froma specified source.

SECTI ON 13. Upon the issuance and sal e of bonds under the

provi sions of Sections 5 through 20 of this act, the State Bond
Commi ssion shall transfer the proceeds of any such sale or sales
to a special fund created in Section 5 of this act. The proceeds
of such bonds shall be disbursed solely upon the order of the

M ssi ssi ppi Transportati on Conm ssion under such restrictions, if
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any, as may be contained in the resolution providing for the
i ssuance of the bonds.

SECTION 14. The bonds aut hori zed under Sections 5 through 20

of this act may be issued w thout any other proceedings or the
happeni ng of any ot her conditions or things other than those
proceedi ngs, conditions and things which are specified or required
by Sections 5 through 20 of this act. Any resolution providing
for the issuance of bonds under the provisions of Sections 5

t hrough 20 of this act shall becone effective inmmediately upon its
adoption by the comm ssion, and any such resolution may be adopted
at any regul ar or special neeting of the comm ssion by a majority
of its menbers.

SECTI ON 15. The bonds aut hori zed under the authority of

Sections 5 through 20 of this act may be validated in the Chancery
Court of the First Judicial District of H nds County, M ssissippi,
in the manner and with the force and effect provided by Chapter

13, Title 31, Mssissippi Code of 1972, for the validation of
county, nunicipal, school district and other bonds. The notice to
t axpayers required by such statutes shall be published in a
newspaper published or having a general circulation in the Gty of
Jackson, M ssi ssi ppi.

SECTI ON 16. Any hol der of bonds issued under the provisions

of Sections 5 through 20 of this act or of any of the interest
coupons pertaining thereto may, either at law or in equity, by
suit, action, mandanus or other proceeding, protect and enforce
any and all rights granted under Sections 5 through 20 of this
act, or under such resolution, and may enforce and conpel
performance of all duties required by Sections 5 through 20 of
this act to be perfornmed, in order to provide for the paynment of
bonds and interest thereon.

SECTION 17. All bonds issued under the provisions of

Sections 5 through 20 of this act shall be legal investnments for

trustees and other fiduciaries, and for savings banks, trust
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conpani es and i nsurance conpani es organi zed under the |l aws of the
State of M ssissippi, and such bonds shall be | egal securities
whi ch may be deposited with and shall be received by all public
officers and bodies of this state and all municipalities and
political subdivisions for the purpose of securing the deposit of
public funds.

SECTI ON 18. Bonds issued under the provisions of Sections 5

t hrough 20 of this act and inconme therefromshall be exenpt from
all taxation in the State of M ssissippi.

SECTI ON 19. The proceeds of the bonds issued under Sections

5 through 20 of this act shall be used solely for the purposes
provided in Sections 5 through 20 of this act, including the costs
incident to the issuance and sal e of such bonds.

SECTION 20. The State Treasurer is authorized, w thout

further process of law, to certify to the Departnment of Finance
and Adm nistration the necessity for warrants, and the Departnent
of Finance and Adm nistration is authorized and directed to issue
such warrants, in such anounts as nay be necessary to pay when due
the principal of, premum if any, and interest on, or the
accreted value of, all bonds issued under Sections 5 through 20 of
this act; and the State Treasurer shall forward the necessary
anount to the designated place or places of paynent of such bonds
in anple time to discharge such bonds, or the interest thereon, on
t he due dates thereof.

SECTI ON 21. Section 11-46-9, M ssissippi Code of 1972, is
amended as foll ows:

11-46-9. (1) A governnental entity and its enpl oyees acting
within the course and scope of their enploynment or duties shal
not be liable for any claim

(a) Arising out of a legislative or judicial action or

i naction, or adm nistrative action or inaction of a |egislative or

judicial nature;
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(b) Arising out of any act or om ssion of an enpl oyee
of a governnental entity exercising ordinary care in reliance
upon, or in the execution or performance of, or in the failure to
execute or perform a statute, ordinance or regulation, whether or
not the statute, ordinance or regul ation be vali d;

(c) Arising out of any act or om ssion of an enpl oyee
of a governnental entity engaged in the performance or execution
of duties or activities relating to police or fire protection
unl ess the enpl oyee acted in reckless disregard of the safety and
wel | - bei ng of any person not engaged in crimnal activity at the
time of injury;

(d) Based upon the exercise or performance or the
failure to exercise or performa discretionary function or duty on
the part of a governnental entity or enpl oyee thereof, whether or
not the discretion be abused;

(e) Arising out of an injury caused by adopting or
failing to adopt a statute, ordinance or regul ation;

(f) Which is limted or barred by the provisions of any
ot her | aw,

(g) Arising out of the exercise of discretion in
determ ni ng whether or not to seek or provide the resources
necessary for the purchase of equi pnent, the construction or
mai nt enance of facilities, the hiring of personnel and, in
general, the provision of adequate governnmental services;

(h) Arising out of the issuance, denial, suspension or
revocation of, or the failure or refusal to issue, deny, suspend
or revoke any privilege, ticket, pass, permt, |license,
certificate, approval, order or simlar authorization where the
governnental entity or its enployee is authorized by lawto
det erm ne whether or not such authorization should be issued,
deni ed, suspended or revoked unless such issuance, denial,
suspensi on or revocation, or failure or refusal thereof, is of a

mal i cious or arbitrary and capricious nature,;
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(i) Arising out of the assessnent or collection of any
tax or fee;

(j) Arising out of the detention of any goods or
nmer chandi se by any | aw enforcenent officer, unless such detention
is of a malicious or arbitrary and caprici ous nature;

(k) Arising out of the inposition or establishnent of a
quar anti ne, whether such quarantine relates to persons or
property;

(I') O any claimnt who is an enpl oyee of a
governnental entity and whose injury is covered by the Wrkers'
Compensation Law of this state by benefits furnished by the
governnmental entity by which he is enpl oyed;

(m O any claimant who at the tine the claimarises is
an inmate of any detention center, jail, workhouse, penal farm
penitentiary or other such institution, regardl ess of whether such
claimant is or is not an inmate of any detention center, jail,
wor khouse, penal farm penitentiary or other such institution when
the claimis filed;

(n) Arising out of any work performed by a person
convicted of a crime when the work is perfornmed pursuant to any
sentence or order of any court or pursuant to |laws of the State of
M ssi ssi ppi aut horizing or requiring such work;

(o) Under circunstances where liability has been or is
hereafter assunmed by the United States, to the extent of such
assunption of liability, including, but not limted to, any claim
based on activities of the M ssissippi National Guard when such
claimis cogni zabl e under the National Guard Tort Cains Act of
the United States, 32 USCS 715 (32 USCS 715), or when such claim
accrues as a result of active federal service or state service at
the call of the Governor for quelling riots and civil
di st ur bances;

(p) Arising out of a plan or design for construction or

i mprovenents to public property, including, but not limted to,
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public buildings, highways, roads, streets, bridges, |evees,

di kes, dans, inpoundnents, drainage channels, diversion channels,
har bors, ports, wharfs or docks, where such plan or design has
been approved in advance of the construction or inprovenment by the
| egi sl ati ve body or governing authority of a governnental entity
or by sone other body or adm nistrative agency, exercising

di scretion by authority to give such approval, and where such plan
or designis in conformty with engineering or design standards in
effect at the time of preparation of the plan or design;

(q) Arising out of an injury caused solely by the
effect of weather conditions on the use of streets and hi ghways;

(r) Arising out of the lack of adequate personnel or
facilities at a state hospital or state corrections facility if
reasonabl e use of avail abl e appropriati ons has been nade to
provi de such personnel or facilities;

(s) Arising out of |oss, danage or destruction of
property of a patient or inmate of a state institution;

(t) Arising out of any loss of benefits or conpensation
due under a program of public assistance or public welfare;

(u) Arising out of or resulting fromriots, unlawf ul
assenblies, unlawful public denonstrations, nob viol ence or civil
di st ur bances;

(v) Arising out of an injury caused by a dangerous
condition on property of the governnental entity that was not
caused by the negligent or other wongful conduct of an enpl oyee
of the governnental entity or of which the governnmental entity did
not have notice, either actual or constructive, and adequate
opportunity to protect or warn against; provided, however, that a
governnental entity shall not be liable for the failure to warn of
a dangerous condition which is obvious to one exercising due care;

(w) Arising out of the absence, condition, malfunction
or renoval by third parties of any sign, signal, warning device,

illum nation device, guardrail or nedian barrier, unless the
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absence, condition, malfunction or renoval is not corrected by the
governnmental entity responsible for its maintenance within a
reasonable tinme after actual or constructive notice; * * *

(x) Arising out of the adm nistration of corporal
puni shnent or the taking of any action to maintain control and
di sci pline of students, as defined in Section 37-11-57, by a
teacher, assistant teacher, principal or assistant principal of a
public school district in the state unless the teacher, assistant
teacher, principal or assistant principal acted in bad faith or
wi th malicious purpose or in a manner exhibiting a wanton and
w Il ful disregard of human rights or safety; or

(y) Arising out of the construction, maintenance or

operation of any highway, bridge or roadway project entered into

by the M ssissippi Transportati on Conm ssion or other governnental

entity and a conpany under the provisions of Section 1 or 2 of

Senate Bill No. 2375, 2007 Regul ar Session, where the act or

om ssion occurs during the termof any such contract.

(2) A governmental entity shall also not be liable for any

cl ai mwhere the governnental entity:
(a) Is inactive and dornmant;
(b) Receives no revenue;
(c) Has no enpl oyees; and
(d) Oms no property.

(3) If a governnental entity exenpt fromliability by
subsection (2) becones active, receives incone, hires enpl oyees or
acquires any property, such governnental entity shall no | onger be
exenpt fromliability as provided in subsection (2) and shall be
subject to the provisions of this chapter.

SECTION 22. Section 31-7-13, M ssissippi Code of 1972, as
anmended by House Bill No. 1012, 2007 Regul ar Session, House Bil
No. 1208, 2007 Regul ar Session, and House Bill No. 1537, 2007

Regul ar Session, is anended as fol |l ows:
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31-7-13. Al agencies and governing authorities shal
purchase their comodities and printing; contract for garbage
col l ection or disposal; contract for solid waste collection or
di sposal ; contract for sewage collection or disposal; contract for
public construction; and contract for rentals as herein provided.

(a) Bidding procedure for purchases not over $5, 000. 00.
Pur chases which do not involve an expenditure of nore than Five
Thousand Dol | ars ($5, 000. 00), exclusive of freight or shipping
charges, may be nade wi thout advertising or otherw se requesting
conpetitive bids. However, nothing contained in this paragraph
(a) shall be construed to prohibit any agency or governing
authority from establishing procedures which require conpetitive
bi ds on purchases of Five Thousand Dol | ars ($5, 000.00) or |ess.

(b) Bidding procedure for purchases over $5, 000.00 but
not over $25,000.00. Purchases which involve an expenditure of
nore than Five Thousand Dol |l ars ($5, 000.00) but not nore than
Twenty-five Thousand Dol |l ars ($25, 000.00), exclusive of freight
and shi ppi ng charges may be made fromthe | owest and best bi dder
Wi t hout publishing or posting advertisenent for bids, provided at
|l east two (2) conpetitive witten bids have been obtained. Any
governi ng authority purchasing commodities pursuant to this
paragraph (b) may authorize its purchasing agent, or his designee,
with regard to governing authorities other than counties, or its
purchase clerk, or his designee, with regard to counties, to
accept the | owest and best conpetitive witten bid. Such
aut hori zation shall be nmade in witing by the governing authority
and shall be maintained on file in the primary office of the
agency and recorded in the official m nutes of the governing
authority, as appropriate. The purchasing agent or the purchase
clerk, or their designee, as the case may be, and not the
governing authority, shall be liable for any penalties and/or
damages as may be inposed by |law for any act or om ssion of the

pur chasi ng agent or purchase clerk, or their designee,
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constituting a violation of law in accepting any bid w thout
approval by the governing authority. The term "conpetitive
witten bid" shall nmean a bid submitted on a bid form furni shed by
t he buyi ng agency or governing authority and signed by authorized
personnel representing the vendor, or a bid submtted on a
vendor's letterhead or identifiable bid formand signed by
aut hori zed personnel representing the vendor. "Conpetitive" shal
nean that the bids are devel oped based upon conparabl e
identification of the needs and are devel oped i ndependently and
wi t hout know edge of other bids or prospective bids. Bids may be
submtted by facsimle, electronic mail or other generally
accepted nmethod of information distribution. Bids submtted by
el ectronic transm ssion shall not require the signature of the
vendor's representative unless required by agencies or governing
aut horities.

(c) Bidding procedure for purchases over $25, 000. 00.

(i) Publication requirenent.

1. Purchases which involve an expenditure of
nore than Twenty-five Thousand Dol |l ars ($25, 000. 00), exclusive of
frei ght and shi pping charges, may be made fromthe | owest and best
bi dder after advertising for conpetitive bids once each week for
two (2) consecutive weeks in a regular newspaper published in the
county or nunicipality in which such agency or governing authority
is |ocated.

2. The purchasing entity may designate the
met hod by which the bids will be received, including, but not
limted to, bids sealed in an envel ope, bids received
electronically in a secure system bids received via a reverse
auction, or bids received by any other nethod that pronotes open
conpetition and has been approved by the O fice of Purchasing and
Travel. The provisions of this part 2 of subparagraph (i) shal

be repealed on July 1, 2008.
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3. The date as published for the bid opening
shall not be less than seven (7) working days after the | ast
publ i shed notice; however, if the purchase involves a construction
project in which the estinmated cost is in excess of Twenty-five
Thousand Dol | ars ($25, 000. 00), such bids shall not be opened in
| ess than fifteen (15) working days after the last notice is
publ i shed and the notice for the purchase of such construction
shal | be published once each week for two (2) consecutive weeks.
The notice of intention to |let contracts or purchase equi pnent
shall state the time and place at which bids shall be received,
list the contracts to be nade or types of equipnment or supplies to
be purchased, and, if all plans and/or specifications are not
publ i shed, refer to the plans and/or specifications on file. |If
there is no newspaper published in the county or nunicipality,
then such notice shall be given by posting sane at the courthouse,
or for municipalities at the city hall, and at two (2) other
public places in the county or nunicipality, and al so by
publication once each week for two (2) consecutive weeks in sonme
newspaper having a general circulation in the county or
municipality in the above provided manner. On the sane date that
the notice is submtted to the newspaper for publication, the
agency or governing authority involved shall mail witten notice
to, or provide electronic notification to the main office of the

M ssi ssi ppi Procurenment Techni cal Assi stance Program under the

M ssi ssi ppi Devel opnent Authority that contains the sane

information as that in the published notice.

(1i1) Bidding process anendnent procedure. If al
pl ans and/ or specifications are published in the notification,
then the plans and/or specifications my not be amended. If al
pl ans and/ or specifications are not published in the notification,
then amendnents to the plans/specifications, bid opening date, bid
opening time and place may be made, provided that the agency or

governing authority maintains a list of all prospective bidders
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who are known to have received a copy of the bid docunents and al
such prospective bidders are sent copies of all anmendnents. This
notification of anmendnents nay be made via mail, facsimle,
electronic mail or other generally accepted nethod of information
distribution. No addendumto bid specifications nmay be issued
within two (2) working days of the tine established for the
recei pt of bids unless such addendum al so anends the bid opening
to a date not less than five (5) working days after the date of
t he addendum

(tiit) Filing requirenent. 1In all cases involving
governing authorities, before the notice shall be published or
posted, the plans or specifications for the construction or
equi pnent bei ng sought shall be filed with the clerk of the board
of the governing authority. 1In addition to these requirenents, a
bid file shall be established which shall indicate those vendors
to whom such solicitations and specifications were issued, and
such file shall also contain such information as is pertinent to
t he bid.

(iv) Specification restrictions.

1. Specifications pertinent to such bidding
shall be witten so as not to exclude conparabl e equi pnent of
donmestic manufacture. However, if valid justification is
presented, the Departnent of Finance and Admi nistration or the
board of a governing authority nmay approve a request for specific
equi pnent necessary to performa specific job. Further, such
justification, when placed on the mnutes of the board of a
governing authority, may serve as authority for that governing
authority to wite specifications to require a specific item of
equi pnent needed to performa specific job. 1In addition to these
requi renents, fromand after July 1, 1990, vendors of relocatable
cl assroons and the specifications for the purchase of such
rel ocatabl e cl assroons published by | ocal school boards shall neet

all pertinent regulations of the State Board of Educati on,
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i ncluding prior approval of such bid by the State Departnent of
Educat i on.

2. Specifications for construction projects
may i nclude an all owance for comodities, equipnent, furniture,
construction materials or systenms in which prospective bidders are
instructed to include in their bids specified amounts for such
items so long as the allowance itens are acquired by the vendor in
a commercially reasonabl e manner and approved by the
agency/ governing authority. Such acquisitions shall not be nade
to circunvent the public purchasing | aws.

(v) Agencies and governing authorities may
establi sh secure procedures by which bids may be submtted via
el ectroni ¢ neans.

(d) Lowest and best bid decision procedure.

(i) Decision procedure. Purchases may be nade
fromthe | owest and best bidder. 1In determning the | owest and
best bid, freight and shipping charges shall be incl uded.
Life-cycle costing, total cost bids, warranties, guaranteed
buy- back provisions and ot her rel evant provisions may be incl uded
in the best bid calculation. Al best bid procedures for state
agenci es nust be in conpliance with regul ati ons established by the
Department of Finance and Adm nistration. |f any governing
authority accepts a bid other than the | owest bid actually
submtted, it shall place on its mnutes detailed cal culations and
narrative sunmary showi ng that the accepted bid was determned to
be the | owest and best bid, including the dollar anmount of the
accepted bid and the dollar anmobunt of the | owest bid. No agency
or governing authority shall accept a bid based on itens not
included in the specifications.

(i1) Decision procedure for Certified Purchasing
Ofices. In addition to the decision procedure set forth in
paragraph (d)(i), Certified Purchasing Ofices may al so use the

foll owm ng procedure: Purchases may be nade from the bidder
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offering the best value. |In determning the best val ue bid,
frei ght and shi pping charges shall be included. Life-cycle
costing, total cost bids, warranties, guaranteed buy-back
provi si ons, docunented previous experience, training costs and
ot her relevant provisions may be included in the best val ue
calculation. This provision shall authorize Certified Purchasing
Ofices to utilize a Request For Proposals (RFP) process when
purchasi ng coomodities. Al best value procedures for state
agencies nmust be in conpliance with regul ati ons established by the
Depart ment of Finance and Adm nistration. No agency or governing
authority shall accept a bid based on itens or criteria not
included in the specifications.
(ti1) Construction project negotiations authority.

If the | owest and best bid is not nore than ten percent (10%
above the anmount of funds allocated for a public construction or
renovation project, then the agency or governing authority shal
be permtted to negotiate with the | owest bidder in order to enter
into a contract for an amobunt not to exceed the funds all ocated.

(e) Lease-purchase authorization. For the purposes of
this section, the term"equi pnent" shall nean equi pnent, furniture
and, if applicable, associated software and ot her applicable
direct costs associated wth the acquisition. Any |ease-purchase
of equi pnent which an agency is not required to | ease-purchase
under the nmaster |ease-purchase program pursuant to Section
31-7-10 and any | ease-purchase of equi pnment which a governing
authority elects to | ease-purchase may be acquired by a
| ease- purchase agreenent under this paragraph (e). Lease-purchase
financing may al so be obtained fromthe vendor or froma
third-party source after having solicited and obtai ned at | east
two (2) witten conpetitive bids, as defined in paragraph (b) of
this section, for such financing w thout advertising for such
bids. Solicitation for the bids for financing may occur before or

after acceptance of bids for the purchase of such equi pment or,
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where no such bids for purchase are required, at any tinme before
the purchase thereof. No such | ease-purchase agreenent shall be
for an annual rate of interest which is greater than the overal
maxi muminterest rate to maturity on general obligation

i ndebt edness perm tted under Section 75-17-101, and the term of
such | ease-purchase agreenent shall not exceed the useful |ife of
equi pnent covered thereby as determ ned according to the upper
limt of the asset depreciation range (ADR) guidelines for the
Class Life Asset Depreciation Range System established by the

I nternal Revenue Service pursuant to the United States Internal
Revenue Code and regul ations thereunder as in effect on Decenber
31, 1980, or conparable depreciation guidelines with respect to
any equi pnment not covered by ADR guidelines. Any |ease-purchase
agreenent entered into pursuant to this paragraph (e) may contain
any of the terns and conditions which a master | ease-purchase
agreenent nmay contain under the provisions of Section 31-7-10(5),
and shall contain an annual allocation dependency cl ause
substantially simlar to that set forth in Section 31-7-10(8).
Each agency or governing authority entering into a | ease-purchase
transaction pursuant to this paragraph (e) shall maintain with
respect to each such | ease-purchase transaction the sane
information as required to be maintained by the Departnent of

Fi nance and Adm ni stration pursuant to Section 31-7-10(13).
However, nothing contained in this section shall be construed to
permt agencies to acquire itens of equipnment with a total
acquisition cost in the aggregate of |ess than Ten Thousand
Dol I ars ($10,000.00) by a single | ease-purchase transaction. Al
equi pnent, and the purchase thereof by any |essor, acquired by

| ease- purchase under this paragraph and all | ease-purchase
paynments with respect thereto shall be exenpt fromall M ssissipp
sal es, use and ad valoremtaxes. Interest paid on any

| ease- purchase agreenent under this section shall be exenpt from

State of M ssissippi incone taxation.

S. B. No. 2375 *SS26/ R190SG*
07/ SS26/ R190SG
PAGE 27



891
892
893
894
895
896
897
898
899
900
901
902
903
904
905
906
907
908
909
910
911
912
913
914
915
916
917
918
919
920
921
922
923

(f) Alternate bid authorization. Wen necessary to
ensure ready availability of commobdities for public works and the
tinmely conpletion of public projects, no nore than two (2)
alternate bids may be accepted by a governing authority for
comodities. No purchases may be nade t hrough use of such
alternate bids procedure unless the | owest and best bidder cannot
deliver the commpdities contained in his bid. In that event,
pur chases of such commodities may be made fromone (1) of the
bi dders whose bid was accepted as an alternate.

(g) Construction contract change authorization. In the
event a determnation is nmade by an agency or governing authority
after a construction contract is |let that changes or nodifications
to the original contract are necessary or would better serve the
pur pose of the agency or the governing authority, such agency or
governing authority may, in its discretion, order such changes
pertaining to the construction that are necessary under the
ci rcunstances without the necessity of further public bids;
provi ded that such change shall be made in a commercially
reasonabl e manner and shall not be made to circunvent the public
purchasing statutes. 1In addition to any other authorized person,
the architect or engineer hired by an agency or governing
authority with respect to any public construction contract shal
have the authority, when granted by an agency or governing
authority, to authorize changes or nodifications to the original
contract without the necessity of prior approval of the agency or
governi ng authority when any such change or nodification is |ess
than one percent (1% of the total contract anount. The agency or
governing authority may limt the nunber, manner or frequency of
such energency changes or nodifications.

(h) Petrol eum purchase alternative. |In addition to
ot her nethods of purchasing authorized in this chapter, when any
agency or governing authority shall have a need for gas, diesel

fuel, oils and/or other petrol eum products in excess of the anmount
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set forth in paragraph (a) of this section, such agency or
governing authority may purchase the commodity after having
solicited and obtained at |east two (2) conpetitive witten bids,
as defined in paragraph (b) of this section. If tw (2)
conpetitive witten bids are not obtained, the entity shall conply
with the procedures set forth in paragraph (c) of this section.
In the event any agency or governing authority shall have
advertised for bids for the purchase of gas, diesel fuel, oils and
ot her petrol eum products and coal and no acceptable bids can be
obt ai ned, such agency or governing authority is authorized and
directed to enter into any negotiations necessary to secure the
| owest and best contract available for the purchase of such
commodi ti es.

(i) Road construction petrol eum products price
adj ust rent cl ause aut horization. Any agency or governing
authority authorized to enter into contracts for the construction,
mai nt enance, surfacing or repair of highways, roads or streets,
may include in its bid proposal and contract docunents a price
adj ustnment clause with relation to the cost to the contractor,
i ncl udi ng taxes, based upon an industry-w de cost index, of
petrol eum products including asphalt used in the performance or
execution of the contract or in the production or manufacture of
materials for use in such performance. Such industry-w de index
shal | be established and published nonthly by the M ssissipp
Departnent of Transportation with a copy thereof to be mail ed,
upon request, to the clerks of the governing authority of each
muni cipality and the clerks of each board of supervisors
t hroughout the state. The price adjustnment clause shall be based
on the cost of such petrol eum products only and shall not include
any additional profit or overhead as part of the adjustnent. The
bi d proposals or docunent contract shall contain the basis and
nmet hods of adjusting unit prices for the change in the cost of

such petrol eum products.
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(j) State agency energency purchase procedure. |If the
governing board or the executive head, or his designee, of any
agency of the state shall determ ne that an energency exists in
regard to the purchase of any comodities or repair contracts, so
that the delay incident to giving opportunity for conpetitive
bi ddi ng woul d be detrinental to the interests of the state, then
the provisions herein for conpetitive bidding shall not apply and
t he head of such agency shall be authorized to nmake the purchase
or repair. Total purchases so nade shall only be for the purpose
of neeting needs created by the emergency situation. |In the event
such executive head is responsible to an agency board, at the
neeting next follow ng the energency purchase, docunentation of
the purchase, including a description of the commodity purchased,
the purchase price thereof and the nature of the energency shal
be presented to the board and placed on the m nutes of the board
of such agency. The head of such agency, or his designee, shall,
at the earliest possible date foll owi ng such energency purchase,
file wwth the Departnent of Finance and Adm nistration (i) a
statenent explaining the conditions and circunstances of the
ener gency, which shall include a detail ed description of the
events leading up to the situation and the negative inpact to the
entity if the purchase is made follow ng the statutory
requi renents set forth in paragraph (a), (b) or (c) of this
section, and (ii) a certified copy of the appropriate m nutes of
the board of such agency, if applicable. On or before Septenber 1
of each year, the State Auditor shall prepare and deliver to the
Senate Fees, Salaries and Adm nistration Commttee, the House Fees
and Sal aries of Public Oficers Conmttee and the Joint
Legi sl ative Budget Committee a report containing a list of al
state agency energency purchases and supporting docunentation for
each energency purchase.

(k) Governing authority enmergency purchase procedure.

| f the governing authority, or the governing authority acting
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through its designee, shall determ ne that an enmergency exists in
regard to the purchase of any comodities or repair contracts, so
that the delay incident to giving opportunity for conpetitive
bi ddi ng woul d be detrinmental to the interest of the governing
authority, then the provisions herein for conpetitive bidding
shall not apply and any officer or agent of such governing
authority having general or special authority therefor in making
such purchase or repair shall approve the bill presented therefor,
and he shall certify in witing thereon from whom such purchase
was made, or with whom such a repair contract was nmade. At the
board neeting next follow ng the energency purchase or repair
contract, docunentation of the purchase or repair contract,
i ncluding a description of the commodity purchased, the price
t hereof and the nature of the enmergency shall be presented to the
board and shall be placed on the m nutes of the board of such
governing authority.

(I') Hospital purchase, |ease-purchase and | ease
aut hori zati on.

(1) The comm ssioners or board of trustees of any
public hospital may contract with such | owest and best bidder for
t he purchase or |ease-purchase of any commodity under a contract
of purchase or | ease-purchase agreenent whose obligatory paynent
terms do not exceed five (5) years.

(1i1) In addition to the authority granted in
subparagraph (i) of this paragraph (1), the comm ssioners or board
of trustees is authorized to enter into contracts for the | ease of
equi pnent or services, or both, which it considers necessary for
the proper care of patients if, inits opinion, it is not
financially feasible to purchase the necessary equi pnent or
services. Any such contract for the | ease of equipnment or

servi ces executed by the comm ssioners or board shall not exceed a

maxi mum of five (5) years' duration and shall include a
cancel l ati on cl ause based on unavailability of funds. |If such
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cancel l ation clause is exercised, there shall be no further
liability on the part of the |essee. Any such contract for the
| ease of equi pnment or services executed on behal f of the
conm ssioners or board that conplies with the provisions of this
subparagraph (ii) shall be excepted fromthe bid requirenents set
forth in this section.

(m Exceptions from bidding requirenents. Excepted
frombid requirenments are:

(i) Purchasing agreenents approved by departnent.
Pur chasi ng agreenents, contracts and maxi mum price regul ati ons
executed or approved by the Departnent of Finance and
Adm ni stration.

(i1i1) CQutside equipnment repairs. Repairs to
equi pnent, when such repairs are nmade by repair facilities in the
private sector; however, engines, transm ssions, rear axles and/or
ot her such conponents shall not be included in this exenption when
replaced as a conplete unit instead of being repaired and the need
for such total conponent replacenent is known before di sassenbly
of the component; however, invoices identifying the equipnent,
specific repairs nmade, parts identified by nunber and nane,
supplies used in such repairs, and the nunber of hours of [|abor
and costs therefor shall be required for the paynent for such
repairs.

(iii1) In-house equi pnent repairs. Purchases of
parts for repairs to equipnment, when such repairs are nmade by
personnel of the agency or governing authority; however, entire
assenbl i es, such as engines or transm ssions, shall not be
included in this exenption when the entire assenbly is being
repl aced i nstead of being repaired.

(iv) Raw gravel or dirt. Raw unprocessed deposits
of gravel or fill dirt which are to be renoved and transported by

t he purchaser.
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1055 (v) Governnental equipnent auctions. Motor

1056 vehicles or other equipnment purchased froma federal agency or
1057 authority, another governing authority or state agency of the
1058 State of M ssissippi, or any governing authority or state agency
1059 of another state at a public auction held for the purpose of

1060 disposing of such vehicles or other equipnent. Any purchase by a
1061 governing authority under the exenption authorized by this

1062 subparagraph (v) shall require advance authorization spread upon
1063 the mnutes of the governing authority to include the listing of
1064 the itemor itens authorized to be purchased and the maxi mnum bid
1065 authorized to be paid for each itemor itens.

1066 (vi) Intergovernnental sales and transfers.

1067 Purchases, sales, transfers or trades by governing authorities or
1068 state agencies when such purchases, sales, transfers or trades are
1069 nmde by a private treaty agreenent or through neans of

1070 negotiation, fromany federal agency or authority, another

1071 governing authority or state agency of the State of M ssissippi,
1072 or any state agency or governing authority of another state.

1073 Nothing in this section shall permt such purchases through public
1074 auction except as provided for in subparagraph (v) of this

1075 section. It is the intent of this section to allow governnent al
1076 entities to dispose of and/or purchase commodities from ot her
1077 governnental entities at a price that is agreed to by both

1078 parties. This shall allow for purchases and/or sales at prices
1079 which may be determned to be below the nmarket value if the

1080 selling entity determnes that the sale at bel ow narket value is
1081 in the best interest of the taxpayers of the state. Governing
1082 authorities shall place the terns of the agreenent and any

1083 justification on the m nutes, and state agencies shall obtain
1084 approval fromthe Departnent of Finance and Adm nistration, prior
1085 to releasing or taking possession of the commodities.

1086 (vii) Perishable supplies or food. Perishable

1087 supplies or food purchased for use in connection with hospitals,
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t he school |unch prograns, honmenaki ng prograns and for the feeding
of county or nunicipal prisoners.

(viii) Single source itens. Nonconpetitive itens
avai l able fromone (1) source only. |In connection with the
pur chase of nonconpetitive itens only available fromone (1)
source, a certification of the conditions and circunstances
requiring the purchase shall be filed by the agency wth the
Department of Finance and Adm ni stration and by the governing
authority with the board of the governing authority. Upon receipt
of that certification the Departnent of Finance and Adm nistration
or the board of the governing authority, as the case may be, nmay,
in witing, authorize the purchase, which authority shall be noted
on the mnutes of the body at the next regular neeting thereafter.
In those situations, a governing authority is not required to
obtain the approval of the Departnent of Finance and
Adm ni stration.

(i1 x) Waste disposal facility construction
contracts. Construction of incinerators and other facilities for
di sposal of solid wastes in which products either generated
t herein, such as steam or recovered therefrom such as materials
for recycling, are to be sold or otherw se di sposed of; however,
in constructing such facilities, a governing authority or agency
shall publicly issue requests for proposals, advertised for in the
same manner as provided herein for seeking bids for public
construction projects, concerning the design, construction,
owner shi p, operation and/or nmai ntenance of such facilities,
wherei n such requests for proposals when issued shall contain
terms and conditions relating to price, financial responsibility,
technol ogy, environnental conpatibility, legal responsibilities
and such other matters as are determ ned by the governing
authority or agency to be appropriate for inclusion; and after
responses to the request for proposals have been duly received,

t he governing authority or agency may sel ect the nost qualified
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proposal or proposals on the basis of price, technol ogy and ot her
relevant factors and from such proposals, but not limted to the
terms thereof, negotiate and enter contracts with one or nore of

the persons or firnms submtting proposals.

(x) Hospital group purchase contracts. Supplies,
comodi ties and equi pnment purchased by hospitals through group
purchase prograns pursuant to Section 31-7-38.

(xi) Information technol ogy products. Purchases
of information technol ogy products nmade by governing authorities
under the provisions of purchase schedul es, or contracts executed
or approved by the M ssissippi Departnent of Information
Technol ogy Services and designated for use by governing
authorities.

(xii) Energy efficiency services and equi pnent.
Energy efficiency services and equi pnent acquired by school
districts, community and junior colleges, institutions of higher
| earni ng and state agencies or other applicable governnental
entities on a shared-savings, |ease or |ease-purchase basis
pursuant to Section 31-7-14.

(xiiti) Municipal electrical utility system fuel
Purchases of coal and/or natural gas by nunicipally-owned electric
power generating systens that have the capacity to use both coa
and natural gas for the generation of electric power.

(xiv) Library books and other reference material s.
Purchases by libraries or for |ibraries of books and periodicals;
processed film video cassette tapes, filnstrips and slides;
recorded audi o tapes, cassettes and diskettes; and any such itens
as woul d be used for teaching, research or other information
di stribution; however, equi pnent such as projectors, recorders,
audi o or video equi pnent, and nonitor televisions are not exenpt
under this subparagraph.

(xv) Unmarked vehicles. Purchases of unmarked

vehi cl es when such purchases are nmade in accordance wth
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1154 purchasi ng regul ati ons adopted by the Departnent of Finance and
1155 Adm nistration pursuant to Section 31-7-9(2).

1156 (xvi) Election ballots. Purchases of ballots
1157 printed pursuant to Section 23-15-351.

1158 (xvii) Miltichannel interactive video systens.
1159 Fromand after July 1, 1990, contracts by M ssissippi Authority
1160 for Educational Television with any private educati onal

1161 institution or private nonprofit organi zati on whose purposes are
1162 educational in regard to the construction, purchase, |ease or
1163 | ease-purchase of facilities and equi pnment and the enpl oynent of
1164 personnel for providing nmultichannel interactive video systens
1165 (ITSF) in the school districts of this state.

1166 (xviii) Purchases of prison industry products.
1167 From and after January 1, 1991, purchases nmade by state agencies
1168 or governing authorities involving any itemthat is manufactured,
1169 processed, grown or produced fromthe state's prison industries.
1170 (xi x) Undercover operations equi pnent. Purchases
1171 of surveillance equi pnment or any ot her high-tech equi pnment to be
1172 used by | aw enforcenent agents in undercover operations, provided
1173 that any such purchase shall be in conpliance with regul ations
1174 established by the Departnment of Finance and Adm ni stration.

1175 (xx) Junior college books for rent. Purchases by
1176 community or junior colleges of textbooks which are obtained for
1177 the purpose of renting such books to students as part of a book
1178 service system

1179 (xxi) Certain school district purchases.

1180 Purchases of commodities nade by school districts fromvendors
1181 wth which any levying authority of the school district, as

1182 defined in Section 37-57-1, has contracted through conpetitive
1183 bidding procedures for purchases of the sanme commodities.

1184 (xxii) CGarbage, solid waste and sewage contracts.

1185 Contracts for garbage collection or disposal, contracts for solid
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waste collection or disposal and contracts for sewage coll ection
or disposal.

(xxiii) Municipal water tank maintenance
contracts. Professional maintenance programcontracts for the
repair or maintenance of nunicipal water tanks, which provide
pr of essi onal services needed to maintain nmunicipal water storage
tanks for a fixed annual fee for a duration of two (2) or nore
years.

(xxiv) Purchases of M ssissippi Industries for the
Bl i nd products. Purchases nade by state agencies or governing
authorities involving any itemthat is manufactured, processed or
produced by the M ssissippi Industries for the Blind.

(xxv) Purchases of state-adopted textbooks.
Purchases of state-adopted textbooks by public school districts.

(xxvi) Certain purchases under the M ssissipp
Maj or Econom c Inpact Act. Contracts entered into pursuant to the
provi sions of Section 57-75-9(2) and (3).

(xxvii) Used heavy or specialized machi nery or
equi pnent for installation of soil and water conservation
practices purchased at auction. Used heavy or specialized
machi nery or equi pnent used for the installation and
i npl enentation of soil and water conservation practices or
nmeasur es purchased subject to the restrictions provided in
Sections 69-27-331 through 69-27-341. Any purchase by the State
Soi |l and Water Conservation Conm ssion under the exenption
aut hori zed by this subparagraph shall require advance
aut hori zation spread upon the m nutes of the conm ssion to include
the listing of the itemor itens authorized to be purchased and
t he maxi num bid authorized to be paid for each itemor itens.

(xxviii) Hospital |ease of equipnment or services.
Leases by hospitals of equipnment or services if the |leases are in

conpliance wth paragraph (I)(ii).
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(xxi x) Purchases made pursuant to qualified
cooperative purchasing agreenents. Purchases nmade by certified
purchasi ng offices of state agencies or governing authorities
under cooperative purchasi ng agreenents previously approved by the
O fice of Purchasing and Travel and established by or for any
muni ci pality, county, parish or state governnent or the federa
governnent, provided that the notification to potenti al
contractors includes a clause that sets forth the availability of
t he cooperative purchasing agreenent to ot her governnental
entities. Such purchases shall only be made if the use of the
cooperative purchasing agreenents is determned to be in the best
interest of the governnental entity.

(xxx) School yearbooks. Purchases of school
year books by state agencies or governing authorities; provided,
however, that state agencies and governing authorities shall use
for these purchases the RFP process as set forth in the
M ssi ssi ppi Procurenment Manual adopted by the O fice of Purchasing
and Travel.

(xxxi) Design-build nmethod and dual - phase

design-build * * * nethod of contracting. Contracts entered into

under the provisions of Section 31-7-13.1, 37-101-44 or 65-1-85.

(xxxii) Toll roads and bridge construction

projects. Contracts entered into under the provisions of Section

1 or 2 of Senate Bill No. 2375, 2007 Regul ar Sessi on.

(n) Termcontract authorization. Al contracts for the
pur chase of:

(1) Al contracts for the purchase of comodities,
equi pnent and public construction (including, but not limted to,
repair and mai ntenance), may be let for periods of not nore than
sixty (60) nonths in advance, subject to applicable statutory
provi sions prohibiting the letting of contracts during specified
periods near the end of ternms of office. Termcontracts for a

peri od exceedi ng twenty-four (24) nonths shall also be subject to
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ratification or cancellation by governing authority boards taking
of fi ce subsequent to the governing authority board entering the
contract.

(i) Bid proposals and contracts may include price
adj ustnent clauses with relation to the cost to the contractor
based upon a nationally published industry-wi de or nationally
publ i shed and recogni zed cost index. The cost index used in a
price adjustnent clause shall be determ ned by the Departnent of
Fi nance and Adm nistration for the state agencies and by the
governi ng board for governing authorities. The bid proposal and
contract docunents utilizing a price adjustnent clause shall
contain the basis and nethod of adjusting unit prices for the
change in the cost of such comodities, equipnment and public
construction.

(o) Purchase law violation prohibition and vendor
penalty. No contract or purchase as herein authorized shall be
made for the purpose of circunmventing the provisions of this
section requiring conpetitive bids, nor shall it be lawful for any
person or concern to submt individual invoices for anmounts within
t hose authorized for a contract or purchase where the actual value
of the contract or compdity purchased exceeds the authorized
anount and the invoices therefor are split so as to appear to be
aut hori zed as purchases for which conpetitive bids are not
requi red. Subm ssion of such invoices shall constitute a
m sdenmeanor puni shable by a fine of not |ess than Five Hundred
Dol I ars ($500. 00) nor nore than One Thousand Dol | ars ($1, 000. 00),
or by inprisonnent for thirty (30) days in the county jail, or
both such fine and inprisonnment. |In addition, the claimor clains
submtted shall be forfeited.

(p) Electrical utility petroleum based equi pnent
purchase procedure. Wen in response to a proper advertisenment
therefor, no bid firmas to price is submtted to an electric

utility for power transfornmers, distribution transforners, power
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breakers, reclosers or other articles containing a petrol eum
product, the electric utility may accept the | owest and best bid
t herefor although the price is not firm

(gq) Fuel managenent system bi dding procedure. Any
governing authority or agency of the state shall, before
contracting for the services and products of a fuel nmanagenent or
fuel access system enter into negotiations with not fewer than
two (2) sellers of fuel managenent or fuel access systens for
conpetitive witten bids to provide the services and products for
the systens. |In the event that the governing authority or agency
cannot | ocate two (2) sellers of such systens or cannot obtain
bids fromtwo (2) sellers of such systens, it shall show proof
that it nade a diligent, good-faith effort to | ocate and negoti ate
with two (2) sellers of such systenms. Such proof shall include,
but not be Ilimted to, publications of a request for proposals and
letters soliciting negotiations and bids. For purposes of this
paragraph (q), a fuel managenent or fuel access systemis an
aut omat ed system of acquiring fuel for vehicles as well as
managenent reports detailing fuel use by vehicles and drivers, and
the term"conpetitive witten bid" shall have the neaning as
defined in paragraph (b) of this section. Governing authorities
and agenci es shall be exenpt fromthis process when contracting
for the services and products of a fuel managenent or fuel access
systens under the terns of a state contract established by the
O fice of Purchasing and Travel.

(r) Solid waste contract proposal procedure. Before
entering into any contract for garbage collection or disposal,
contract for solid waste collection or disposal or contract for
sewage col l ection or disposal, which involves an expenditure of
nore than Fifty Thousand Dol |l ars ($50, 000.00), a governing
authority or agency shall issue publicly a request for proposals
concerning the specifications for such services which shall be

advertised for in the same manner as provided in this section for
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seeki ng bids for purchases which involve an expenditure of nore
than the anmount provided in paragraph (c) of this section. Any
request for proposals when issued shall contain terns and
conditions relating to price, financial responsibility,

technol ogy, legal responsibilities and other relevant factors as
are determ ned by the governing authority or agency to be
appropriate for inclusion; all factors determ ned rel evant by the
governing authority or agency or required by this paragraph (r)
shall be duly included in the advertisenent to elicit proposals.
After responses to the request for proposals have been duly

recei ved, the governing authority or agency shall select the nobst
qual i fied proposal or proposals on the basis of price, technol ogy
and other relevant factors and from such proposals, but not
limted to the terns thereof, negotiate and enter contracts with
one or nore of the persons or firnms submtting proposals. |If the
governing authority or agency deens none of the proposals to be
qualified or otherw se acceptable, the request for proposals
process may be reinitiated. Notw thstanding any other provisions
of this paragraph, where a county with at least thirty-five

t housand (35,000) nor nore than forty thousand (40, 000)
popul ati on, according to the 1990 federal decennial census, owns
or operates a solid waste landfill, the governing authorities of
any other county or municipality may contract with the governing
authorities of the county owning or operating the landfill,
pursuant to a resolution duly adopted and spread upon the m nutes
of each governing authority involved, for garbage or solid waste
col l ection or disposal services through contract negoti ations.

(s) Mnority set-aside authorization. Notw thstanding
any provision of this section to the contrary, any agency or
governing authority, by order placed on its mnutes, may, inits
di scretion, set aside not nore than twenty percent (20% of its
antici pated annual expenditures for the purchase of commodities

frommnority businesses; however, all such set-aside purchases
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shall conply wth all purchasing regulations pronul gated by the
Depart ment of Finance and Adm ni stration and shall be subject to
bid requirenments under this section. Set-aside purchases for

whi ch conpetitive bids are required shall be nmade fromthe | owest
and best mnority business bidder. For the purposes of this
paragraph, the term"mnority business" neans a business which is
owned by a majority of persons who are United States citizens or
per manent resident aliens (as defined by the Imm gration and

Nat uralization Service) of the United States, and who are Asi an,
Bl ack, Hi spanic or Native Anmerican, according to the follow ng
definitions:

(i) "Asian" neans persons having origins in any of
the original people of the Far East, Southeast Asia, the Indian
subcontinent, or the Pacific Islands.

(i1i) "Black" neans persons having origins in any
bl ack racial group of Africa.

(tiit) "Hi spanic" neans persons of Spanish or
Portuguese culture with origins in Mexico, South or Central
Anmerica, or the Caribbean |Islands, regardl ess of race.

(itv) "Native American" means persons having
origins in any of the original people of North Anmerica, including
Anmeri can | ndi ans, Eskinos and Al euts.

(t) Construction punch list restriction. The
architect, engineer or other representative designated by the
agency or governing authority that is contracting for public
construction or renovation may prepare and submt to the
contractor only one (1) prelimnary punch Iist of itens that do
not neet the contract requirenents at the tine of substantial
conpletion and one (1) final list immediately before final
conpl etion and final paynent.

(u) Procurenent of construction services by state
institutions of higher learning. Contracts for privately financed

construction of auxiliary facilities on the canpus of a state
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institution of higher |earning may be awarded by the Board of
Trustees of State Institutions of Hi gher Learning to the | owest
and best bidder, where sealed bids are solicited, or to the

of feror whose proposal is determned to represent the best val ue
to the citizens of the State of M ssissippi, where requests for
proposal s are solicited.

(v) Purchase authorization clarification. Nothing in
this section shall be construed as authorizing any purchase not
aut hori zed by | aw.

SECTI ON 23. Section 65-1-85, M ssissippi Code of 1972, is
amended as foll ows:

65-1-85. (1) Al contracts by or on behalf of the
comm ssion for the purchase of materials, equipnent and supplies
shall be made in conpliance with Section 31-7-1 et seq. Al
contracts by or on behalf of the comm ssion for construction,
reconstruction or other public work authorized to be done under
the provisions of this chapter, except maintenance, shall be nmade
by the executive director, subject to the approval of the
comm ssion, only upon conpetitive bids after due adverti senent as
follows, to wit:

(a) Advertisenent for bids shall be in accordance with
such rules and regul ations, in addition to those herein provided,
as may be adopted therefor by the comm ssion, and the conm ssion
is authorized and enpowered to nake and pronul gate such rul es and
regul ations as it nmay deem proper, to provide and adopt standard
specifications for road and bridge construction, and to anmend such
rules and regulations fromtine to tine.

(b) The advertisenent shall be inserted tw ce, being
once a week for two (2) successive weeks in a newspaper published
at the seat of governnent in Jackson, M ssissippi, having a
general circulation throughout the state, and no letting shall be
| ess than fourteen (14) days nor nore than sixty (60) days after

the publication of the first notice of such letting, and notices
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of such letting may be placed in a netropolitan paper or national
trade publication.

(c) Before advertising for such work, the executive
director shall cause to be prepared and filed in the depart nent
detail ed plans and specifications covering the work proposed to be
done and copies of the plans and specifications shall be subject
to inspection by any citizen during all office hours and made
available to all prospective bidders upon such reasonable terns
and conditions as may be required by the conm ssion. A fee shal
be charged equal to the cost of producing a copy of any such plans
and specifications.

(d) Al such contracts shall be et to a responsible
bi dder with the | owest and best bid, and a record of all bids
received for construction and reconstruction shall be preserved.

(e) Each bid for such a construction and reconstruction
contract nust be acconpanied by a cashier's check, a certified
check or bidders bond executed by a surety conpany authorized to
do business in the State of Mssissippi, in the principal anount
of not less than five percent (5% of the bid, guaranteeing that
the bidder will give bond and enter into a contract for the
faithful performance of the contract according to plans and
specifications on file.

(f) Bonds shall be required of the successful bidder in
an anount equal to the contract price. The contract price shal
mean the entire cost of the particular contract let. 1In the event
change orders are nmade after the execution of a contract which
results in increasing the total contract price, additional bond in
t he anbunt of the increased cost may be required. The surety or
sureties on such bonds shall be a surety conpany or surety
conpani es aut horized to do business in the State of M ssissippi,
all bonds to be payable to the State of M ssissippi and to be
conditioned for the pronpt, faithful and efficient performance of

the contract according to plans and specifications, and for the
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pronmpt paynent of all persons furnishing |abor, material,

equi pnent and supplies therefor. Such bonds shall be subject to
the additional obligation that the principal and surety or
sureties executing the sane shall be liable to the state in a
civil action instituted by the state at the instance of the

commi ssion or any officer of the state authorized in such cases,
for double any anmount in noney or property the state may | ose or
be overcharged or otherw se defrauded of by reason of any w ongful
or crimnal act, if any, of the contractor, his agent or

enpl oyees.

(2) Wth respect to equipnment used in the construction,
reconstruction or other public work authorized to be done under
the provisions of this chapter: the word "equipnent,” in addition
to all equipnment incorporated into or fully consunmed in connection
W th such project, shall include the reasonabl e val ue of the use
of all equipnent of every kind and character and all accessories
and attachnents thereto which are reasonably necessary to be used
and which are used in carrying out the performance of the
contract, and the reasonable value of the use thereof, during the
period of tinme the sanme are used in carrying out the performance
of the contract, shall be the anbunt as agreed upon by the persons
furni shing the equi pnent and those using the sanme to be paid
t herefor, which anount, however, shall not be in excess of the
maxi mum current rates and charges allowable for |easing or renting
as specified in Section 65-7-95; the word "l abor" shall include
all work perfornmed in repairing equi pnent used in carrying out the
performance of the contract, which repair |abor is reasonably
necessary to the efficient operation of said equipnment; and the
words "materials" and "supplies" shall include all repair parts
installed in or on equi pnment used in carrying out the performance
of the contract, which repair parts are reasonably necessary to

the efficient operation of said equi pnent.
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(3) The executive director, subject to the approval of the
conmm ssion, shall have the right to reject any and all bids,
whet her such right is reserved in the notice or not.

(4) The conmm ssion may require the pre-qualification of any
and all bidders and the failure to conply with pre-qualification
requi renents nmay be the basis for the rejection of any bid by the
commi ssion. The comm ssion may require the pre-qualification of
any and all subcontractors before they are approved to participate
in any contract awarded under this section.

(5) The comm ssion may adopt rules and regul ations for the
termnation of any previously awarded contract which is not tinely
proceedi ng toward conpletion. The failure of a contractor to
conply with such rules and reqgul ations shall be a | awful basis for
the comm ssion to termnate the contract with such contractor. In
the event of a term nation under such rules and regul ations, the
contractor shall not be entitled to any paynent, benefit or
damages beyond the cost of the work actually conpl eted.

(6) Any contract for construction or paving of any highway
may be entered into for any cost which does not exceed the anobunt
of funds that may be nade avail abl e therefor through bond issues
or fromother sources of revenue, and the letting of contracts for
such construction or paving shall not necessarily be del ayed until
the funds are actually on hand, provided authorization for the
i ssuance of necessary bonds has been granted by | aw to suppl enent
ot her anticipated revenue, or when the departnent certifies to the
Depart ment of Finance and Adm nistration and the Legislative
Budget O fice that projected receipts of funds by the departnent
wll be sufficient to pay such contracts as they becone due and
the Departnent of Finance and Admi nistration determ nes that the
projections are reasonable and receipts will be sufficient to pay
the contracts as they becone due. The Departnent of Finance and
Adm ni stration shall spread such determnation on its mnutes

prior to the letting of any contracts based on projected receipts.
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Not hing in this subsection shall prohibit the issuance of bonds,
whi ch have been authorized, at any tine in the discretion of the
State Bond Comm ssion, nor to prevent investnent of surplus funds
in United States governnent bonds or State of M ssissippi bonds as
presently authorized by Section 12, Chapter 312, Laws of 1956.

(7) Al other contracts for work to be done under the
provi sions of this chapter and for the purchase of materials,
equi pnent and supplies to be used as provided for in this chapter
shall be made in conpliance with Section 31-7-1 et seq.

(8) The comm ssion shall not enpower or authorize the
executive director, or any one or nore of its nmenbers, or any
engi neer or other person to let or nmake contracts for the
construction or repair of public roads, or building bridges, or
for the purchase of naterial, equipnent or supplies contrary to
the provisions of this chapter as set forth in this section,
except in cases of flood or other cases of energency where the
public interest requires that the work be done or the materials,
equi pnent or supplies be purchased w thout the delay incident to
advertising for conpetitive bids. Such energency contracts may be
made wi t hout advertisenent under such rules and regul ations as the
comm ssi on may prescribe.

(9) The executive director, subject to the approval of the
conmmi ssion, is authorized to negotiate and nake agreenents with
comuni ties and/or civic organizations for |andscaping,
beautification and mai nt enance of hi ghway rights-of-way; however,
nothing in this subsection shall be construed as authorization for
t he executive director or comm ssion to participate in such a
project to an extent greater than the average cost for naintenance
of shoul ders, backsl opes and nedi an areas with respect thereto.

(10) The executive director may negotiate and enter into
contracts with private parties for the nmowi ng of grass and
trimm ng of vegetation on the rights-of-way of state highways

whenever such practice is possible and cost effective.
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(11) (a) As an alternative to the nethod of awarding
contracts as otherw se provided in this section, the comm ssion
may use the design-build nmethod of contracting for the foll ow ng:

(i) Projects for the M ssissippi Devel opnent
Aut hority pursuant to agreenents between both governnent al
entities;

(i1i1) Any project with an estimted cost of not
nore than Ten MIlion Dollars ($10, 000, 000.00), not to exceed two
(2) projects per fiscal year; and

(tii1) Any project which has an estimted cost of
nore than Fifty MIlion Dollars ($50,000,000.00), not to exceed
one (1) project per fiscal year.

(b) As used in this subsection, the term "design-build"
met hod of contracting neans a contract that conbines the design
and construction phases of a project into a single contract and
the contractor is required to satisfactorily perform at a
m ni rum both the design and construction of the project.

(c) The comm ssion shall establish detailed criteria
for the selection of the successful design-build contractor in
each request for design-build proposals. The evaluation of the
selection commttee is a public record and shall be maintained for
a mnimmof ten (10) years after project conpletion.

(d) The comm ssion shall maintain detailed records on
projects separate and apart fromits regular record keeping. The
comm ssion shall file a report to the Legislature evaluating the
design-buil d nethod of contracting by conparing it to the lowbid
met hod of contracting. At a mninum the report nust include:

(1) The managenent goals and objectives for the
desi gn-buil d system of nmnanagenent;

(ii) A conplete description of the conponents of
t he desi gn-build nanagenent system including a description of the
systemthe departnent put into place on all projects managed under

the systemto insure that it has the conplete information on
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hi ghway segnent costs and to insure proper analysis of any
proposal the comm ssion receives froma hi ghway contractor;

(ti1) The accountability systens the
Transportation Departnent established to nonitor any design-build
project's conpliance with specific goals and objectives for the
proj ect;

(iv) The outcome of any project or any interim
report on an ongoing project |let under a design-build managenent
system showi ng conpliance with the goals, objectives, policies and
procedures the departnment set for the project; and

(v) The nethod used by the departnment to sel ect
projects to be I et under the design-build system of nmanagenent and
all other systens, policies and procedures that the departnent
consi dered as necessary conponents to a design-build managenent
system

(e) Al contracts |let under the provisions of this
subsection shall be subject to oversight and review by the State
Auditor. The State Auditor shall file a report with the
Legi sl ature on or before January 1 of each year detailing his
findings wth regard to any contract |let or project performed in
violation of the provisions of this subsection. The actual and
necessary expenses incurred by the State Auditor in conplying with
this paragraph (e) shall be paid for and rei nbursed by the
M ssi ssi ppi Departnent of Transportation out of funds nmade
avai l able for the contract or contracts |let and project or
proj ects perforned.

(12) The provisions of this section shall not be construed

to prohibit the comm ssion fromawarding or entering into

contracts for the design, construction and financing of tol

roads, hi ghways and bridge projects as provided under Sections 1

and 2 of Senate Bill No. 2375, 2007 Regul ar Sessi on.

SECTI ON 24. Section 65-3-1, M ssissippi Code of 1972, is

anended as foll ows:
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65-3-1. Subject only to the provisions hereinafter

contained, it shall be unlawful for any person, acting privately
or in any official capacity or as an enpl oyee of any subdi vi sion
of the state, to charge or collect any toll or other charge from
any person for the privilege of traveling on any part of any
hi ghway whi ch has been heretofore or may hereafter be designated
as a state highway, and being a part of the state hi ghway system
or on or across any bridge wholly within this state, which is a
part of any such hi ghway.

For a violation of this section, any judge or chancell or nmay,
interntime or vacation, grant an injunction upon conplaint of the

M ssi ssi ppi Transportati on Conm ssion.

* * %

The provisions of this section shall be inapplicable to any

toll road or bridge built or operated under the authority of

Section 1 or Section 2 of Senate Bill No. 2375, 2007 Regul ar

Sessi on.

SECTI ON 25. Sections 65-23-101, 65-23-103, 65-23-105,
65-23- 107, 65-23-109, 65-23-111, 65-23-113, 65-23-115, 65-23-117,
65-23-119 and 65-23-121, M ssissippi Code of 1972, which authorize
t he Departnent of Transportation to construct toll bridges across
bays and rivers of the Gulf of Mexico, are hereby repeal ed.

SECTI ON 26. The Attorney General of the State of M ssissipp
shall submt this act, imedi ately upon approval by the Governor,
or upon approval by the Legislature subsequent to a veto, to the
Attorney Ceneral of the United States or to the United States
District Court for the District of Colunbia in accordance with the
provi sions of the Voting Rights Act of 1965, as anended and
ext ended.

SECTION 27. This act shall take effect and be in force from
and after July 1, 2007, if it is effectuated on or before that
date under Section 5 of the Voting Rights Act of 1965, as anended

and extended. If it is effectuated under Section 5 of the Voting
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1646 R ghts Act of 1965, as anended and extended, after July 1, 2007,
1647 this act shall take effect and be in force fromand after the date
1648 it is effectuated under Section 5 of the Voting R ghts Act of

1649 1965, as anended and extended.
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