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SENATE BI LL NO 2187

AN ACT TO CREATE THE "M SSI SSI PPI  CONSUMER COLLECTI ON
PRACTI CES ACT"; TO DEFI NE CERTAI N TERMS;, TO REQUI RE REG STRATI ON
OF CONSUMER COLLECTI ON AGENCI ES ENGAG NG | N BUSI NESS | N
M SSI SSI PPl ; TO PROHI BI T CERTAI N PRACTI CES BY CONSUMER COLLECTI ON
AGENCI ES WHEN COLLECTI NG CONSUMER DEBTS; TO PRESCRI BE CERTAIN
DUTI ES OF THE OFFI CE OF CONSUMER PROTECTI ON W THI N THE OFFI CE OF
THE ATTORNEY GENERAL AND THE DEPARTMENT OF BANKI NG AND CONSUMER
FI NANCE | N ENFORCI NG THE ACT; TO PROVI DE FOR ADM NI STRATI VE AND
ClVIL REMEDI ES FOR VI OLATI ONS OF THE ACT; AND FOR RELATED
PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI :
SECTION 1. This act may be cited as the "M ssi ssipp

Consuner Col |l ection Practices Act."”

SECTION 2. The following terns shall, unless the context

ot herwi se indicates, have the foll owi ng neani ngs for the purpose
of this act:

(a) "Debt" or "consunmer debt" neans any obligation or
al l eged obligation of a consuner to pay noney arising out of a
transaction in which the noney, property, insurance or services
whi ch are the subject of the transaction are primarily for
personal, famly or househol d purposes, whether or not such
obl i gati on has been reduced to judgment.

(b) "Debtor" or "consunmer" means any natural person
obligated or allegedly obligated to pay any debt.

(c) "Creditor" neans any person who offers or extends
credit creating a debt or to whom a debt is owed, but does not
i ncl ude any person to the extent that they receive an assi gnnent
or transfer of a debt in default solely for the purpose of

facilitating collection of such debt for another.
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(d) "Comunication"” nmeans the conveying of information
regarding a debt directly or indirectly to any person through any
medi um

(e) "Departnent" neans the Departnment of Banking and
Consuner Fi nance.

(f) "Debt collector” neans any person who uses any
instrunentality of commerce within this state, whether initiated
fromwithin or outside this state, in any business the principal
pur pose of which is the collection of debts, or who regularly
collects or attenpts to collect, directly or indirectly, debts
owed or due or asserted to be owed or due another. The term "debt
collector” includes any creditor who, in the process of collecting
his own debts, uses any nane other than his own which woul d
indicate that a third person is collecting or attenpting to
col l ect such debts. The term does not include:

(1) Any officer or enployee of a creditor while,
in the name of the creditor, collecting debts for such creditor;

(i1i) Any person while acting as a debt collector
for another person, both of whomare related by conmmon ownership
or affiliated by corporate control, if the person acting as a debt
collector for persons to whomit is so related or affiliated and
if the principal business of such persons is not the collection of
debt s;

(tii1) Any officer or enployee of any federal,
state or |local governnental body to the extent that collecting or
attenpting to collect any debt is in the performance of his
of ficial duties;

(iv) Any person while serving or attenpting to
serve |l egal process on any other person in connection with the
judicial enforcenent of any debt;

(v) Any not-for-profit organi zation which, at the
request of consuners, perforns bona fide consuner credit

counseling and assists consunmers in the liquidation of their debts
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by receiving paynents from such consuners and distributing such
anounts to creditors; or

(vi) Any person collecting or attenpting to
col l ect any debt owed or due or asserted to be owed or due anot her
to the extent that such activity is incidental to a bona fide
fiduciary obligation or a bona fide escrow arrangenent; concerns a
debt which was originated by such person; concerns a debt which
was not in default at the tine it was obtained by such person; or
concerns a debt obtained by such person as a secured party in a
commercial credit transaction involving the creditor.

(g) "Consuner collection agency” neans any debt
col l ector or business entity engaged in the business of soliciting
consuner debts for collection or of collecting consuner debts,
whi ch debt collector or business is not expressly exenpted as set
forth in Section 4 of this act.

(h) "Qut-of-state consumer debt collector"” means any
person whose business activities in this state involve both
collecting or attenpting to collect consuner debt from debtors
| ocated in this state by neans of interstate comunication
originating fromoutside this state and soliciting consuner debt
accounts for collection fromcreditors who have a business
presence in this state. For purposes of this subsection, a
creditor has a business presence in this state if either the
creditor or an affiliate or subsidiary of the creditor has an
office in this state.

(i) "Federal Fair Debt Collection Practices Act" or
"Federal Act" neans the federal |egislation regulating fair debt
collection practices, as set forth in Public Law No. 95-109, as
anended and published in 15 USCS 1692 et seq.

SECTION 3. Nothing in this act shall be construed to limt

or restrict the continued applicability of the Federal Fair Debt
Col l ection Practices Act to consunmer collection practices in this
state. This act is in addition to the requirenents and
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regul ations of the Federal Act. In the event of any inconsistency
bet ween any provision of this act and any provision of the Federal
Act, the provision which is nore protective of the consuner or
debtor shall prevail.

SECTION 4. (1) After July 1, 2007, no person shall engage

in business in this state as a consuner coll ection agency or
continue to do business in this state as a consuner collection
agency wthout first registering in accordance with this act, and
thereafter maintaining a valid registration.

(2) Each consuner collection agency doing business in this
state shall register with the departnent and renew such
registration annually as set forth in Section 5 of this act.

(3) A prospective registrant shall be entitled to be
regi stered when registration information is conplete on its face
and the applicable registration fee has been paid; however, the
departnent may reject a registration submtted by a prospective
registrant if the registrant or any principal of the registrant
previously has held any professional |icense or state registration
whi ch was the subject of any suspension or revocation which has
not been expl ained by the prospective registrant to the
satisfaction of the departnent either in the registration
information submtted initially or upon the subsequent witten
request of the departnment. |In the event that an attenpted
registration is rejected by the departnent, the prospective
regi strant shall be inforned of the basis for rejection.

(4) This section shall not apply to:

(a) Any original creditor;

(b) Any nmenber of The M ssissippi Bar;

(c) Any financial institution authorized to do busi ness
in this state and any wholly owned subsidiary and affiliate
t her eof ;

(d) Any licensed real estate broker;
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(e) Any insurance conpany authorized to do business in
this state;

(f) Any consuner finance conpany and any wholly owned
subsidiary and affiliate thereof;

(g) Any out-of-state consuner debt collector who does
not solicit consumer debt accounts for collection fromcredit
grantors who have a business presence in this state; and

(h) Any FDIC insured institution or subsidiary or
affiliate thereof.

(5) Any out-of-state consunmer debt collector as defined in
Section 2 of this act who is not exenpt fromregistration by
application of subsection (4) and who fails to register in
accordance wth this act shall be subject to an enforcenent action
by the state as specified in Section 7 of this act.

SECTION 5. Any person required to register as a consuner

col l ection agency shall furnish to the departnent the registration
fee and information as foll ows:
(1) The registrant shall pay to the departnent a
registration fee in the anount of Two Hundred Dol | ars ($200. 00).
(2) Each registrant shall provide to the departnent the
busi ness nane or trade nane, the current mailing address, the
current business |ocation which constitutes its principal place of
busi ness and the full name of each individual who is a principal
of the registrant. "Principal of a registrant” nmeans the
registrant’'s owners if a partnership or sole proprietorshinp,
corporate officers, corporate directors other than directors of a
not-for-profit corporation, and M ssissippi resident agent if a
corporate registrant. The registration information shall include
a statement clearly identifying and expl aining any occasi on on
whi ch any professional license or state registration held by the
registrant, by any principal of the registrant, or by any business

entity in which any principal of the registrant was the owner of
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ten percent (10% or nore of such business, was the subject of any
suspensi on or revocation.

(3) Renewal of registration shall be made between COctober 1
and Decenber 31 of each year. There shall be no proration of the
fee for any registration.

SECTION 6. Any registration nmade under this act based upon

false identification or false information, or identification not
current with respect to nane, address and business |ocation, or
other fact which is material to such registration, shall be void.
Any registration made and subsequently void under this section
shall not be construed as creating any defense in any action by
the departnent to inpose any sanction for any violation of this
act .

SECTION 7. The renedies of this section are cunul ative to

ot her sanctions and enforcenent provisions of this act for any
viol ation by an out-of-state consuner debt collector, as defined
in Section 2 of this act.

(1) Any out-of-state consuner debt collector who collects or
attenpts to collect consuner debts in this state without first
registering in accordance with this act shall be subject to an
adm nistrative fine not to exceed One Thousand Dol | ars ($1, 000. 00)
together with reasonable attorney's fees and court costs in any
successful action by the state to collect such fines.

(2) Any person, whether or not exenpt fromregistration
under this act, who violates the provisions of Section 9 of this
act shall be subject to sanctions for such violations the sanme as
any ot her consuner debt collector, including inposition of an
admnistrative fine. The registration of a duly registered
out - of -state consumer debt collector shall be subject to
revocation or suspension in the sanme manner as the registration of
any other registrant under this act.

(3) In order to effectuate the provisions of this section

and enforce the requirenents of this act as it relates to
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out -of -state consunmer debt collectors, the Attorney Ceneral is
expressly authorized to initiate such action on behalf of the
state as he deens appropriate in any court of conpetent
jurisdiction.

SECTION 8. This act does not prohibit the assignnent, by a

creditor, of the right to bill and collect a consuner debt.
However, the assignee nust give the debtor witten notice of such
assignment wwthin thirty (30) days after the assignnment. The
assignee is a real party in interest and may bring an action in a
court of conpetent jurisdiction to collect a debt that has been
assigned to such assignee and is in default.

SECTION 9. In collecting consuner debts, no person shall:

(a) Sinulate in any manner a | aw enforcenent officer or
a representative of any governnental agency;

(b) Use or threaten force or violence;

(c) Tell a debtor who disputes a consuner debt that he
or any person enploying himw | disclose to another, orally or in
witing, directly or indirectly, information affecting the
debtor's reputation for credit worthiness without also informng
the debtor that the existence of the dispute will also be
di scl osed as required by paragraph (f).

(d) Conmmunicate or threaten to conmmunicate with a
debtor's enployer prior to obtaining final judgnent against the
debtor, unless the debtor gives his permssion in witing to
contact his enployer or acknow edges in witing the existence of
the debt after the debt has been placed for collection, but this
shall not prohibit a person fromtelling the debtor that his
enpl oyer will be contacted if a final judgnent is obtained;

(e) Disclose to a person other than the debtor or his
famly, information affecting the debtor's reputation, whether or
not for credit worthiness, with know edge or reason to know t hat
t he ot her person does not have a |legitimte business need for the

information or that the information is fal se;
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(f) Disclose information concerning the existence of a
debt known to be reasonably disputed by the debtor wthout
disclosing that fact. |If a disclosure is nmade prior to such
reasonabl e di spute having been asserted and witten notice is
received fromthe debtor that any part of the debt is disputed and
if such dispute is reasonable, the person who nade the original
di scl osure shall reveal, upon the request of the debtor within
thirty (30) days, the details of the dispute to each person to
whom di scl osure of the debt w thout notice of the dispute was nade
within the preceding ninety (90) days;

(g) WIllfully communicate with the debtor or any nenber
of his famly with such frequency as can reasonably be expected to
harass the debtor or his famly, or wllfully engage in other
conduct which can reasonably be expected to abuse or harass the
debtor or any nenber of his famly;

(h) Use profane, obscene, vulgar or willfully abusive
| anguage in comrunicating with the debtor or any nenber of his
famly;

(1) Cdaim attenpt or threaten to enforce a debt when
such person knows that the debt is not legitimte or assert the
exi stence of sonme other |legal right when such person knows that
the right does not exist;

(j) Use a conmunication which sinmulates in any manner
| egal or judicial process or which gives the appearance of being
aut hori zed, issued or approved by a governnent, governnental
agency or attorney at law, when it is not;

(k) Conmmunicate wth a debtor under the guise of an
attorney by using the stationery of an attorney or forns or
instrunments which only attorneys are authorized to prepare;

(I') Oally communicate with a debtor in such a manner
as to give the false inpression or appearance that such person is

or is associated with an attorney;
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(m Advertise or threaten to advertise for sale any
debt as a neans to enforce paynent except under court order or
when acting as an assignee for the benefit of a creditor;

(n) Publish or post, threaten to publish or post, or
cause to be published or posted before the general public
i ndi vidual nanes or any list of nanes of debtors, commonly known
as a deadbeat |ist, for the purpose of enforcing or attenpting to
enforce collection of consunmer debts;

(o) Refuse to provide adequate identification of
hi nsel f or his enployer or other entity whom he represents when
requested to do so by a debtor fromwhomhe is collecting or
attenpting to collect a consuner debt;

(p) Mail any conmmunication to a debtor in an envel ope
or postcard with words typed, witten or printed on the outside of
the envel ope or postcard calculated to enbarrass the debtor. An
exanple of this would be an envel ope addressed to "Deadbeat, John
Doe"; or

(g Conmmunicate with the debtor between the hours of 9
p.m and 8 a.m in the debtor's tine zone without the prior
consent of the debtor.

SECTION 10. (1) The Ofice of Consuner Protection within

the Ofice of Attorney General shall serve as the registry for
recei ving and mai ntaining records of inquiries, correspondence,
and conpl aints from consuners concerning any and all persons who
col |l ect debts, including consuner collection agencies.

(2) The Ofice of Consuner Protection shall classify
conplaints by type and identify the nunber of witten conplaints
agai nst persons collecting or attenpting to collect debts in this
state, including credit grantors collecting their own debts, debt
coll ectors generally, and, specifically, consuner collection
agenci es as distingui shed fromother persons who coll ect debts.

(3) The Ofice of Consuner Protection shall inform and

furnish relevant information to the appropriate regul atory body of
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the state, or The Mssissippi Bar in the case of attorneys, when
any consuner debt collector exenpt fromregistration under this
act has been naned in five (5) or nore witten consuner conplaints
alleging violations of Section 9 of this act within a twelve-nonth
peri od.

(4) The Ofice of Consuner Protection shall furnish a form
to each conpl ai nant whose conpl ai nt concerns an all eged viol ation
of Section 9 of this act by a consuner collection agency. Such
formmay be filed wth the Departnent of Banking and Consuner
Finance. The formshall identify the accused consuner collection
agency and provide for the conplainant's sunmary of the nature of
the alleged violation and facts which allegedly support the
conplaint. The formshall include a provision for the conpl ai nant
to state under oath before a notary public that the allegations
therein nmade are true.

(5) Upon receipt of such sworn conplaint, the departnent
shall pronptly furnish a copy of the sworn conplaint to the
accused consuner collection agency.

(6) The departnent shall investigate sworn conpl aints by
direct witten communication with the conplainant and the affected
consuner collection agency. In addition, the departnent shal
attenpt to resolve each sworn conplaint and shall record the
resol ution of such conplaints.

(7) Periodically, the departnent shall identify consuner
col | ection agencies that have unresol ved sworn consuner conplaints
fromfive (5) or nore different consuners within a twel ve-nonth
period under the provisions of this act.

(8) The departnent shall issue a witten warning notice to
t he accused consuner collection agency if the departnent is unable
to resolve all such sworn conplaints and fewer than five (5)
unresol ved conplaints remain. Such notice shall include a
statenent that the warning may constitute evidence in any future

i nvestigation of simlar conplaints against that agency and in any
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future admnistrative determ nation of the inposition of other
adm ni strative renedi es available to the departnent under this
act .

(9) The departnent may issue a witten reprimand when five
(5) or nore such unresol ved sworn conpl ai nts agai nst a consuner
col l ection agency collectively fall short of constituting apparent
repeated violations that warrant nore serious admnistrative
sanctions. Such reprinmand shall include a statenent that the
reprimand may constitute evidence in any future investigation of
simlar conplaints against that agency and in any future
adm ni strative determ nation of the inposition of other
adm ni strative renedi es available to the departnent.

(10) The departnent shall issue a Notice of Intent either to
revoke or suspend the registration or to inpose an admnistrative
fine when the departnent prelimnarily determ nes that repeated
violations of Section 9 of this act by an accused regi strant have
occurred which would warrant nore serious adm nistrative sanctions
bei ng i nposed under this act. The departnent shall advi se each
registrant of the right to require an adm nistrative hearing prior
to the agency's final action on the matter as authorized by
Section 11 of this act.

(11) The departnent shall advise the Attorney Ceneral of any
determ nation by the departnent of a violation of the requirenents
of this act by any consuner collection agency which is not
registered as required by this act. The departnent shall furnish
the Attorney CGeneral with the departnment's information concerning
the alleged violations of such requirenents.

SECTION 11. (1) The departnent may revoke or suspend the

registration of any registrant under this act who has engaged in
repeated viol ations which establish a clear pattern of abuse of
prohi bited col |l ection practices under Section 9 of this act. The
manner of giving notice and conducting a hearing shall be prepared

in accordance with M ssissippi Adm nistrative Procedures Law,

S. B. No. 2187 *SS01/ R348*
07/ SS01/ R348
PAGE 11



357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389

Section 25-43-1 et seq., Mssissippi Code of 1972. The repeated
violations of the |law by one (1) enployee shall not be grounds for
revocation or suspension of the registration of the enploying
consuner collection agency, unless the enployee is also the owner
of a mpjority interest in the collection agency.

(2) The registration of a registrant shall not be revoked or
suspended if the registrant shows by a preponderance of the
evidence that the violations were not intentional and resulted
frombona fide error notw thstandi ng the nai ntenance of procedures
reasonably adapted to avoid any such error.

(3) The departnent shall consider the nunmber of conplaints
against the registrant in relation to the accused registrant's
vol une of business when determ ni ng whet her suspension or
revocation is the nore appropriate sancti on when circunstances
warrant that one or the other should be inposed upon a registrant.

(4) The departnent shall inpose suspension rather than
revocati on when circunstances warrant that one or the other should
be i nposed upon a registrant and the accused registrant
denonstrates that the registrant has taken affirmative steps which
can be expected to effectively elimnate the repeated viol ations
and that the registrant's registration has never previously been
suspended.

(5) The departnent may inpose an admi nistrative fine not to
exceed One Thousand Dol | ars ($1, 000. 00) agai nst the offending
regi strant as a sanction for repeated violations of the provisions
of Section 9 of this act when violations do not rise to the |evel
of m sconduct governed by subsection (1).

(6) Any admnistrative fine inposed under this act shall be
payabl e to the departnent.

(7) An admnistrative action by the departnent to inpose
revocation, suspension or fine shall be brought within two (2)
years after the date of the |l ast violation upon which the action

is founded.
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(8 Nothing in this act shall be construed to preclude any
person from pursuing renedi es avail abl e under the Federal Fair
Debt Collection Practices Act for any violation of such act,

i ncludi ng specifically agai nst any person who is exenpt fromthe
regi stration provisions of this act.

SECTION 12. A debtor may bring a civil action against a

person violating the provisions of Section 9 of this act in a
court of conpetent jurisdiction of the county in which the all eged
violator resides or has his principal place of business or in the
county wherein the alleged violation occurred. Upon adverse
adj udi cation, the defendant shall be liable for actual damages or
Fi ve Hundred Dol |l ars ($500.00), whichever is greater, together
Wi th court costs and reasonable attorney's fees incurred by the
plaintiff. The court may, in its discretion, award punitive
damages and may provide such equitable relief as it deens
necessary or proper, including enjoining the defendant from
further violations of this act. |If the court finds that the suit
fails to raise a justiciable issue of law or fact, the plaintiff
shall be liable for court costs and reasonable attorney's fees
i ncurred by the defendant.

SECTION 13. This act shall take effect and be in force from
and after July 1, 2007.
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