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COW TTEE SUBSTI TUTE
FOR
SENATE BI LL NO 2184

AN ACT TO AMEND SECTI ON 11-1-65, M SSISSI PPI CODE OF 1972, TO
CLARI FY THE AUTHORI TY OF THE COURT CONCERNI NG CERTAIN Cl VI L
DAMAGES; AND FOR RELATED PURPOSES.

BE I T ENACTED BY THE LEGQ SLATURE OF THE STATE OF M SSI SSI PPI

SECTION 1. Section 11-1-65, M ssissippi Code of 1972, is
amended as foll ows:

11-1-65. (1) In any action in which punitive damges are
sought :

(a) Punitive danages nmay not be awarded if the cl ai mant
does not prove by clear and convincing evidence that the defendant
agai nst whom punitive damages are sought acted with actual mali ce,
gross negligence which evidences a willful, wanton or reckl ess
disregard for the safety of others, or conmmtted actual fraud.

(b) In any action in which the claimnt seeks an award
of punitive danages, the trier of fact shall first determ ne
whet her conpensatory damages are to be awarded and in what anount,
bef ore addressing any issues related to punitive danages.

(c) If, but only if, an award of conpensatory danmages
has been nade against a party, the court shall hold a * * *

heari ng outside the presence of the jury to determ ne whet her

puni tive damages nmay be considered by the sane trier of fact. The

court may conduct an evidentiary hearing at such tinme outside the

presence of the jury if such is necessary in maki ng such

det er m nati on

(d) The court shall determ ne whether the issue of

punitive danmages may be subnmitted to the trier of fact; and, if
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so, the trier of fact shall determ ne whether to award punitive
damages and i n what anount.

(e) In all cases involving an award of punitive
damages, the fact finder, in determ ning the anmount of punitive
damages, shall consider, to the extent relevant, the foll ow ng:
the defendant's financial condition and net worth; the nature and
reprehensibility of the defendant's w ongdoing, for exanple, the
i npact of the defendant's conduct on the plaintiff, or the
rel ati onship of the defendant to the plaintiff; the defendant's
awar eness of the anount of harm bei ng caused and t he defendant's
notivation in causing such harm the duration of the defendant's
m sconduct and whet her the defendant attenpted to conceal such
m sconduct; and any other circunstances shown by the evidence that
bear on determ ning a proper anmount of punitive damages. The
trier of fact shall be instructed that the primary purpose of
punitive damages is to punish the wongdoer and deter simlar
m sconduct in the future by the defendant and others while the
pur pose of conpensatory damages is to nmake the plaintiff whole.

(f) (i) Before entering judgnent for an award of
punitive damages the trial court shall ascertain that the award is
reasonable in its anmount and rationally related to the purpose to
puni sh what occurred giving rise to the award and to deter its
repetition by the defendant and ot hers.

(ti1) In determning whether the award is
excessive, the court shall take into consideration the follow ng
factors:

1. Wether there is a reasonable relationship
bet ween the punitive damage award and the harmlikely to result
fromthe defendant's conduct as well as the harmthat actually
occurred;

2. The degree of reprehensibility of the

def endant's conduct, the duration of that conduct, the defendant's
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awar eness, any conceal nent, and the existence and frequency of
simlar past conduct;
3. The financial condition and net worth of
t he defendant; and
4. In mtigation, the inposition of crimnal

sanctions on the defendant for its conduct and the existence of
other civil awards agai nst the defendant for the same conduct.

(2) The seller of a product other than the manufacturer
shall not be liable for punitive damages unl ess the seller
exerci sed substantial control over that aspect of the design,
testing, manufacture, packaging or |abeling of the product that
caused the harm for which recovery of damages is sought; the
seller altered or nodified the product, and the alteration or
nodi fication was a substantial factor in causing the harmfor
whi ch recovery of damages is sought; the seller had actua
knowl edge of the defective condition of the product at the tinme he
suppl i ed sane.

(3) (a) In any civil action where an entitlenent to
puniti ve damages shall have been established under applicable
| aws, no award of punitive damages shall exceed the foll ow ng:

(i) Twenty MIlion Dollars ($20,000,000.00) for a
defendant with a net worth of nore than One Billion Dollars
($1, 000, 000, 000. 00) ;

(ii) Fifteen MIlion Dollars ($15,000,000.00) for
a defendant with a net worth of nore than Seven Hundred Fifty
MIlion Dollars ($750,000, 000.00) but not nore than One Billion
Dol I ars ($1, 000, 000, 000. 00);

(iii) Five MIlion Dollars ($5,000,000.00) for a
defendant with a net worth of nore than Five Hundred MIIion
Dol I ars ($500, 000, 000. 00) but not nore than Seven Hundred Fifty
MIlion Dollars ($750,000, 000.00);

(iv) Three MIIlion Seven Hundred Fifty Thousand

Dol l ars ($3, 750, 000.00) for a defendant with a net worth of nore
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than One Hundred MIlion Dollars ($100, 000, 000.00) but not nore
than Five Hundred MIlion Dollars ($500, 000, 000. 00);

(v) Two MIlion Five Hundred Thousand Dol | ars
(%2, 500, 000.00) for a defendant with a net worth of nore than
Fifty MIlion Dollars ($50,000,000.00) but not nore than One
Hundred M1 1lion Dollars ($100, 000, 000.00); or

(vi) Two percent (2% of the defendant's net worth
for a defendant with a net worth of Fifty MIlion Dollars
($50, 000, 000. 00) or | ess.

(b) For the purposes of determ ning the defendant's net
worth in paragraph (a), the amount of the net worth shall be
determ ned in accordance with CGenerally Accepted Accounting
Pri nci pl es.

(c) The limtation on the anmount of punitive damages
i nposed by this subsection (3) shall not be disclosed to the trier
of fact, but shall be applied by the court to any punitive danages
verdi ct.

(d) The limtation on the anount of punitive damages
i nposed by this subsection (3) shall not apply to actions brought
for damages or an injury resulting froman act or failure to act
by the defendant:

(1) If the defendant was convicted of a felony
under the laws of this state or under federal |aw which caused the
damages or injury; or

(i1) Wiile the defendant was under the influence
of al cohol or under the influence of drugs other than lawfully
prescri bed drugs adm nistered in accordance with a prescription.

(4) Nothing in this section shall be construed as creating a
right to an award of punitive damages or to limt the duty of the
court, or the appellate courts, to scrutinize all punitive danage
awards, ensure that all punitive damage awards conply wth
appl i cabl e procedural, evidentiary and constitutional

requirenents, and to order remttitur where appropriate.
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(5 Nothing in this section shall be construed as limting a

court's authority in any claimfor punitive damages to enter

summary judgnent, directed verdict, or judgnent notw thstanding

the verdict pursuant to the M ssissippi Rules of Cvil Procedure.

SECTION 2. This act shall take effect and be in force from

its passage.
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