M SSI SSI PPl LEG SLATURE REGULAR SESSI ON 2007

By:

OCO~NOUITRARWNE

Represent ati ves Cockerham Mers To: Agriculture

HOUSE BI LL NO. 1540

AN ACT TO REVI SE THE CRI ME OF ANI MAL CRUELTY; TO DEFI NE
CERTAI N TERMS RELATI NG TO THE CRI ME; TO AMEND SECTI ON 97-41-1
M SSI SSI PPl CODE OF 1972, TO | NCORPORATE ELEMENTS OF OFFENSES
FOUND ELSEVHERE | N CHAPTER 41, AND TO DI STI NGUI SH BETWEEN
M SDEMEANOR AND FELONY DEGREES OF THE OFFENSE, TO AMEND SECTI ON
97-41-2, M SSI SSI PPl CODE OF 1972, TO ALLOW ANI MALS | N | MVEDI ATE
DANGER BECAUSE OF A NATURAL DI SASTER OR EMERGENCY TO BE LAWFULLY
SElI ZED, TO REVI SE THE PROCESS BY WH CH AN ANI MAL MAY BE LAWFULLY
SElI ZED, TO AMEND SECTI ON 97-41-3, M SSI SSI PPI CODE OF 1972, TO
REVI SE THE PROCESS BY WH CH AN ANI MAL MAY BE LAWFULLY DESTROYED
AND TO GRANT | MMUNI TY TO THOSE ACTI NG UNDER THE SECTI ON I N GOOD
FAITH, TO AMEND SECTION 97-41-19, M SSISSI PPI CODE OF 1972, TO
REVI SE PROVI SI ONS REGARDI NG DOG FI GHTS; TO PROVI DE EXEMPTI ONS FROM
THE APPLI CATI ON OF THE CHAPTER, TO CREATE THE M SDEMEANOR CRI ME OF
| NTERFERI NG W TH ANY ACTI VI TI ES EXEMPTED BY TH S ACT; TO REPEAL
SECTI ONS 97-41-5, 97-41-7, 97-41-9, 97-41-13, 97-41-16 AND
97-41-17, M SSI SSI PPl CODE OF 1972, WH CH CONSTI TUTE CERTAI N
M SDEMEANOR OFFENSES AND PENALTI ES FOUND I N THE CHAPTER OF LAW
PERTAI NI NG TO THE CRI ME OF ANl MAL CRUELTY; AND FOR RELATED
PURPOSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. For the purposes of this act, the foll ow ng words

and phrases shall have the neani ngs ascribed unl ess the context
clearly requires otherw se:

(a) "Aninmal" neans any nonhuman manmmal , bird, reptile
or fish.

(b) "M ninmmcare" neans the provision of necessary
sustenance and environment to maintain the health of an aninal
i ncl udi ng an adequate quality and quantity of food, potable water,
shelter that provides protection fromthe el enents of adverse
weat her such as heat, cold, rain and wind, that is age, health and
speci es appropriate, and veterinary care to maintain health and
prevent suffering or distress.

(c) "Physical injury" neans physical trauna, inpairment
of condition or inflicted pain, except for that which is necessary

for relief of injury or veterinary treatnent.
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(d) "Pain" is an awareness of acute or chronic
di sconfort occurring in varying degrees of severity resulting from
potential or actual injury, disease or enotional distress and
evi denced by biol ogi cal or behavioral changes, or both. Acute
pain results fromtraumatic, surgical or infectious events of
abrupt onset. Chronic pain results fromlong-standi ng physical
di sorder or enotional distress that is usually slow in onset and
long in duration. Distress is an aversive state of physical or
mental stress resulting frompain, anxiety or fear to which an
animal is unable to adapt.

(e) "Stress" is the effect produced by external
physi cal or environnmental events or internal physiologic or
psychol ogi ¢ factors which induce an alteration in an animl's
biologic equilibrium Physiologic stress can be the result of
injury, disease, starvation or dehydration. Psychologic stress is
the result of fear, anxiety, boredom |oneliness or separation.
Environnental stress is the result of restraint, noise, odors,
unfavorabl e habitat, chem cals, pheronbnes or exposure to
i nconpati bl e ani mal s.

(f) "Torture" means an act primarily commtted to
inflict pain or suffering.

(g) "Torment" means an act primarily intended to cause
di stress, fear or suffering.

SECTION 2. (1) Any and all of the activities associ ated

with or incidental to the lawful practices and activities
enunerated in this section will not be violations of this chapter
or any other state |aw pertaining to the crimnal offense of
animal cruelty. Those activities include:

(a) Hunting or trapping of wldlife;

(b) Fishing;

(c) Herding of donestic aninals;

(d) Accepted ani mal husbandry practices including

sl aught er;
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(e) Destruction of diseased or inperiled |ivestock,
poultry or fish that have been abandoned, or constructively
abandoned, due to calamty;

(f) Accepted handling and training practices;

(g) Accepted veterinary practices;

(h) Humane eut hanasia of animals perforned by trained
per sons;

(1) Accepted pest control practices;

(j) Accepted aninmal handling practices at |ivestock
shows;

(k) Accepted equine activities;

(') Rodeo practices accepted by the Professional Rodeo
Cowboy' s Associ ation; or

(m Activities carried on for teaching or for
scientific or nmedical research governed by the Federal Aninma
Wel fare Act or recommended by the Anerican Veterinary Medical
Associ ati on.

(2) If any person knowingly and intentionally interferes
with an animmal or aninmals, handler, keeper, trainer, owner, anyone
in the capacity of oversight or care of an animal, or anyone
engaged in an activity occurring at an agricultural event, ani mal
show event or field trial, with the intent to disrupt the
activities of the animal (s) or person engaging in the | awful use,
activity or accepted practice under this section, the person shal
be guilty of a m sdeneanor, and upon conviction, shall be puni shed
by a fine of not |less than One Hundred Dol lars ($100.00) and no
nore than Five Hundred Dollars ($500.00), and shall pay
restitution for any nonetary loss resulting fromthe activities
for which he or she was convicted.

(3) Nothing in this chapter shall be construed as
prohibiting a person frominjuring or killing an animal, except
those animals otherwi se protected by state or federal |aw,

reasonably believed to constitute a threat of injury or death to
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humans, |ivestock, poultry or other donestic or lawfully kept
exotic aninmals.

SECTION 3. Section 97-41-1, M ssissippi Code of 1972, is
amended as foll ows:

97-41-1. (1) A person shall * * * be guilty of sinple

animal cruelty who know ngly, intentionally or reckl essly:

(a) Abandons or |leaves an aninmal at a | ocation w thout

providing for or arranging for the animal's continued sustenance;

(b) Fails to provide mninmmcare for an ani mal;

(c) Causes physical pain, stress or injury to an ani mal

i ncluding, but without limtation, overriding, or overdriving to

t he poi nt of exhaustion, kicking, hitting, tornmenting or

i nhumanely carrying or transporting an animal in a manner that

restricts the animal from normal postural adjustnents or causes

hypertherm a or hypotherm a, confining or tethering an animal in a

manner that restricts the animal from normal postural adjustnents,

access to food, water or shelter, or poses or causes danmage or

injury, or

(d) Causes any act listed in this subsection (1) to be

done.

(2) A person shall be guilty of the felony of aggravated

animal cruelty who know ngly, intentionally or maliciously starves

or dehydrates, tortures, poisons or beats, burns, shoots or

otherwise nutilates or kills an ani nal .

(3) (a) (i) Afirst conviction of sinple animal cruelty

shall be a m sdeneanor puni shable by a fine of not nore than One

Thousand Dol |l ars ($1, 000.00), inprisonnent in jail not to exceed

six (6) nonths, or both.

(i1i) A second conviction of sinple aninmal cruelty

shall be a m sdeneanor puni shable by a fine of not | ess than Two

Hundred Fifty Dol lars ($250.00) nor nore than One Thousand Dol | ars

(%1, 000.00), inprisonnent in jail not |less than one (1) nor nore

than six (6) nonths, or both.
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(itii) A third or subsequent conviction of sinple

animal cruelty shall constitute a fel ony.

(b) A conviction of a felony under this section shal

be puni shable by a fine of not nore than Five Thousand Dol | ars

($5, 000. 00), inprisonment in the custody of the Departnent of

Corrections not to exceed five (5) years, or both.

(c) For purposes of this section, each incident of

cruelty and each aninmal treated cruelly shall constitute the basis

for a separate offense.

(d) For any conviction under this section, the court

may order restitution to the animal's owner as well as to | aw

enforcenent agencies or aninmal control or humane societies for the

costs of investigation, sheltering, transporting, rehabilitation

and other costs related to securing the conviction.

(e) A person convicted under this section nay be

enj oi ned from possessing an aninmal or animals or fromresiding or

wor ki ng where aninmals are kept.

(f) A person convicted under this section, in addition

to any ot her punishnment that nay be inposed, may be ordered to

performcommunity service, to participate in professiona

counsel i ng, or both.

SECTION 4. Section 97-41-2, M ssissippi Code of 1972, is
anended as foll ows:

97-41-2. (1) (a) |If an animal is in i medi ate danger

because of a natural disaster or energency such as a hurricane,

tornado, flooding, or other disaster or energency causing

destruction of the animal's shelter or enclosure, or if the ani mal

poses a threat to the safety of the community because of |ike

causes, a |law enforcenent officer nay seize or cause to be seized

such animal without the necessity of a court order. |f possible,

such | aw enforcenent officer shall nmake an attenpt to contact the

owner or custodian of the animal to alert them of the danger, and

if contact is not made, the officer nust promnently post a note
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or notice as to what action has been taken and who to contact with

regard to the location of the aninal.

(b) The | aw enforcenent agency or any agent engaged by

| aw enforcenent for the seizure of animals or the tenporary repair

to an encl osure, such as a dowed or broken fence, may seek fair

rei nbursenent for associ ated costs.

(2) Al courts in the State of M ssissippi may order the

seizure of an animal by a |aw enforcenent agency, for the animal's

care and protection upon a finding of probable cause to believe
the animal is being cruelly treated, neglected or abandoned. Such
probabl e cause nmay be established upon sworn testinony of any
person who has w tnessed the condition of the animal. The court
may appoi nt an ani mal control agency, agent of an aninmal shelter

organi zati on, agent of a humane society duly registered with the

M ssi ssi ppi Secretary of State, veterinarian or other appropriate

person or agency as tenporary custodian for the * * * animal,
pendi ng final disposition of the animl pursuant to this section.
Such tenporary custodian shall * * * be responsible for directly

contracting for or adm nistering any care rendered to the

animal * * *.  Upon seizure of an aninmal, the |aw enforcenent
agency responsible for renoval of the animl shall serve notice
upon the owner of the aninmal, if possible, and shall al so post
prom nently a notice to the owner or custodian to inform such
person that the animal has been seized. Such process and notice
shal | contain a description of the animal seized, the date and

time of seizure, the name of the | aw enforcenent agency sei zing

the animal, the nanme of the tenporary custodian, if known at the
time, and shall include a copy of the order of the court
aut hori zing the seizure.

(3) Wthin five (5) days of seizure of an animal, the owner

or custodi an of the animal may request a hearing in the court

ordering the aninmal to be seized to determ ne whether the owner or

custodian is able to provide adequately for the animal and is fit
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to have custody of the animal. The court shall hold such hearing
wi thin fourteen (14) days of receiving such request. The hearing
shal |l be concluded and the court order entered thereon within
twenty-one (21) days after the hearing is commenced. Upon
requesting a hearing, the owner shall have three (3) business days
to post a bond or security with the court clerk in an anount
determ ned by the court to be sufficient to repay all reasonable

costs sufficient to provide for the animal's care, including, but

not limted to, transporting, feeding, essential groom ng,

provi di ng hoof care and nedi cal care that nmay include treatnent,

vacci nations or tests required by the tenporary custodi an or

attending veterinarian. Failure to post such bond within three

(3) business days fromthe request for the hearing shall result in

forfeiture of the animal to the court. |If the tenporary custodi an
has custody of the animal upon the expiration of the bond or
security, the animal shall be forfeited to the court unless the
court orders otherw se.

(4) In determning the owner's or custodian's fitness to

have custody of an animal, the court may consider, anong ot her
matters:

(a) Testinony fromlaw enforcenent officers, aninal
control officers, animal protection officials or agents, and other
W tnesses as to the condition the animal was kept in by its owner
or custodi an.

(b) Testinony and evidence as to the type and anmount of
care provided to the animal by its owner or custodi an.

(c) Expert testinony as to the proper and reasonabl e
care of the sane or |ike type of aninmal.

(d) Testinony fromany witnesses as to prior treatnent
or condition of this or other aninmals in the sane cust ody.

(e) Violations of laws relating to aninmal cruelty that

t he owner or custodi an has been convicted of prior to the hearing.
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(f) Any other evidence the court considers to be
material or relevant.

(5) |If the court determ nes that an ani mal was properly

sei zed, and upon proof of costs incurred as a result of the

animal's seizure, including, but not limted to, costs of

transporting, boarding or providing nedical or veterinarian

treatnent of the animal, the court shall order that the aninal's

owner or custodian rei nburse the tenporary custodi an for such

costs. A lien for authorized expenses is hereby created upon al
ani mal s sei zed under this section, and shall have priority as to
any other lien on such aninal.

(6) If the court finds the owner of the animal is unable or
unfit to adequately provide for the animal, or that the animal is
severely injured, diseased, or suffering, and, therefore, not
likely to recover, the court may order that the animal be
permanently forfeited and rel eased to an animal control agency,

animal welfare or protection organi zation, veterinarian or other

agent appointed as tenporary custodian to * * * be sold at public

auction in the manner now provided for judicial sales; any
proceeds from such sale shall go first toward the paynent of
expenses and costs relating to the care and treatnent of such

ani mal and court costs, and at the court's discretion, any excess

anount nay be paid to the owner of the animal or directed to be

revenue for the involved | aw enforcenent agency, or the nunicipal,

county or state jurisdiction in which the offense occurred.

(7) Upon notice and hearing as provided in this section, or

as a part of any proceedi ng conducted under the terns of this

section, the court may order that other animals in the custody of
the owner that were not seized be surrendered and further enjoin
the owner from having custody of other animals in the future.

(8) If the court determ nes the owner or custodian is able

to provide adequately for, and have custody of, the animal, the
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court shall order the animal be clained and renoved by the owner

or custodian within seven (7) days after the date of the order.

(9) Nothing in this section shall be construed to prevent or
otherwise interfere wwth a | aw enforcenent officer's authority to
seize an animal as evidence or require court action for the taking
into custody and meki ng proper disposition of animals as

aut horized in Sections 21-19-9, 41-53-1, 41-53-11, 97-3-45, or

ot her munici pal, county or state-nmandated ordi nances or | aws, nor

be construed to prevent the i mredi ate eut hanasia of an aninal or

animals determned to be ill or injured beyond recovery as

provided for in Section 97-41-3.

* * %

SECTION 5. Section 97-41-3, M ssissippi Code of 1972, is
anmended as foll ows:

97-41-3. Any |law enforcenent officer, aninmal control

officer, veterinarian or agent of a society for the prevention of

cruelty to animals nmay eut hani ze, or cause to be euthanized, in a

humane manner, any stray animal found negl ected, injured or

abandoned if it is injured, diseased or severely debilitated past

reasonabl e recovery. Anyone acting in good faith pursuant to this

section shall not be held liable either crimnally or civilly for

t hat acti on.

SECTION 6. Section 97-41-19, M ssissippi Code of 1972, is
anended as foll ows:

97-41-19. (1) |If any person (a) shall sponsor, pronote,
stage or conduct a fight or fighting nmatch between dogs, or (b)
shal | wager or bet, pronote or encourage the wagering or betting
of any noney or other valuable thing upon any such fight or upon

the result thereof, or (c) shall own or have possessi on or custody

of a dog or dogs with the intent to willfully enter it or themor
to participate in any such fight, or (d) shall train or transport
a dog for the purposes of participation in any such fight, he

shall be guilty of a felony and, upon conviction, shall be
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puni shed by a fine of not |ess than One Thousand Dol | ars

(%1, 000.00) nor nore than Five Thousand Dol lars ($5,000.00), or by
inprisonnment in the State Penitentiary for a termof not |ess than
one (1) nor nore than three (3) years, or by both such fine and

i nprisonnment, in the discretion of the court.

(2) If any person shall be present, as a spectator, at any
| ocati on where preparations are being made for an exhibition of a
fight between dogs with the intent to be present at such
preparations, or if any person shall be present at an exhibition
of a fight between dogs wth the intent to be present at such
exhibition, he shall be guilty of a felony and, upon conviction,
shal | be punished by a fine of not less than Five Hundred Dol |l ars
($500. 00) nor nore than Five Thousand Dol lars ($5,000.00), or by
inprisonnment in the State Penitentiary for a termof not nore than
one (1) year, or by both such fine and inprisonnent, in the
di scretion of the court.

(3) Any law enforcenent officer making an arrest under
subsection (1) of this section may |lawfully take possession of al
dogs and all paraphernalia, inplenents, equipnment or other
property used in violation of subsection (1) of this section.

Such officer shall file with the circuit court of the county

wi thin which the alleged violation occurred an affidavit stating
therein (a) the nanme of the person charged, (b) a description of
the property taken, (c) the tine and place of the taking, (d) the
nane of the person who clains to own such property, if known, and
(e) that the affiant has reason to believe, stating the ground of
such belief, that the property taken was used in such violation.
He shall thereupon deliver the property to such court which shall,
by order in witing, place such dogs, paraphernalia, inplenents,
equi pnent, or other property in the custody of a |icensed
veterinarian, the |local hunane society or other animl welfare
agency, or other suitable custodian, to be kept by such custodi an

until the conviction or final discharge of the accused, and shal
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send a copy of such order without delay to the district attorney
of the county. The custodi an naned and designated in such order
shal |l imedi ately assune the custody of such property and shal
retain same, subject to order of the court.

Upon the certification of a licensed veterinarian or officer
of the humane society or animl welfare agency that, in his
pr of essi onal judgnment, a dog which has been seized is not |ikely
to survive the final disposition of the charges or that, by reason
of the physical condition of the dog, it should be humanely
eut hani zed before such tine, the court may order the dog humanely
eut hani zed. The court shall make its finding of whether to issue
such an order within seven (7) days fromthe certification by the
veterinarian or officer of the humane society or animal welfare
agency. The owner of a dog which is euthanized w thout an order
of the court with such certification of a licensed veterinarian or
of ficer of the humane society or other animal welfare agency shal
have a right of action for damages agai nst the departnent or
agency by which the arresting or seizing officer is enployed.
Upon conviction of the person charged with a violation of
subsection (1) of this section, all dogs seized shall be adjudged
by the court to be forfeited and the court shall order a humane
di sposition of the sanme. In no event shall the court order the
dog to be euthanized without the certification of a |icensed
veterinarian or officer of the humane society or other animal
wel fare agency that, in his judgnment, the dog is not likely to
survive or that, by reason of its physical condition, the dog
shoul d be humanely euthanized. 1In the event of the acquittal or
final discharge w thout conviction of the accused, the court shal
direct the delivery of the property so held in custody to the
owner thereof. All reasonable expenses incurred by the custodi an
of seized dogs and property shall be charged as costs of court, to
be taxed against the owner or county in the discretion of the

court.
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(4) Nothing in subsection (1) or (3) of this section shal

prohi bit any of the follow ng:

(a) The use of dogs in the managenent of |ivestock, by
the owner of such livestock or other persons in |awful custody
t her eof ;

(b) The use of dogs in lawful hunting; * * *

(c) The training of dogs for any purpose not prohibited
by law, and

(d) The euthanasia of a dog pursuant to Section

97-41- 3.

SECTION 7. Section 97-41-5, M ssissippi Code of 1972, which
provides that carrying any creature in a cruel or inhumane manner
is a msdeneanor, is repealed.

SECTION 8. Section 97-41-7, M ssissippi Code of 1972, which
provi des that confining any living creature w thout sufficient
food and water is a m sdeneanor, is repeal ed.

SECTION 9. Section 97-41-9, M ssissippi Code of 1972, which
provides that a custodian of any living creature who fails to
provi de sufficient food and drink is guilty of a m sdeneanor, is
repeal ed.

SECTI ON 10. Section 97-41-13, M ssissippi Code of 1972,
whi ch provides penalties for certain acts of cruelty to ani mals,
i's repeal ed.

SECTION 11. Section 97-41-16, M ssissippi Code of 1972,
whi ch provides that malicious or m schievous injury to a dog or
cat is a m sdeneanor, is repealed.

SECTI ON 12. Section 97-41-17, M ssissippi Code of 1972,
whi ch provides that adm nistering poison to an animal is a
m sdeneanor, is repeal ed.

SECTI ON 13. Sections 1 and 2 of this act shall be codified
Wi thin Chapter 41, Title 97, M ssissippi Code of 1972.

SECTION 14. This act shall take effect and be in force from

and after its passage.
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