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HOUSE BI LL NO. 1460

AN ACT TO CREATE THE UNI FORM ENVI RONMENTAL COVENANTS ACT; TO
DEFI NE CERTAIN TERM5; TO PROVI DE FOR THE NATURE OF RI GHTS AND THE
SUBORDI NATI ON OF RI GHTS; TO SPECI FY THE CONTENTS OF ENVI RONMENTAL
COVENANTS; TO ADDRESS THE VALI DI TY OF AN ENVI RONMENTAL COVENANT
AND THE EFFECT ON OTHER | NSTRUVENTS; TO ADDRESS THE RELATI ONSHI P
TO OTHER LAND- USE LAW TO REQUI RE NOTI CE;, TO REQUI RE RECORDI NG TO
PROVI DE FOR THE DURATI ON OF AN ENVI RONVENTAL COVENANT; TO PROVI DE
FOR AMENDVENT OR TERM NATI ON OF ENVI RONMENTAL COVENANTS BY
CONSENT; TO PROVI DE FOR ENFORCEMENT; TO PROVI DE FOR UNI FORM TY OF
APPLI CATI ON; TO AMEND SECTION 27-35-1, M SSI SSI PPI CODE OF 1972
I N CONFORM TY THERETO, AND FOR RELATED PURPGCSES.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF M SSI SSI PPI
SECTION 1. This act may be cited as the Uniform

Envi ronnent al Covenants Act.

SECTI ON 2. In this act:

(1) "Activity and use limtations" neans restrictions
or obligations created under this act with respect to real
property.

(2) "Agency" neans the M ssissippi Conmm ssion on
Environnental Quality or any other state or federal agency that
determ nes or approves the environnental response project pursuant
to which the environnental covenant is created.

(3) "Comon interest comunity" neans a condon ni um
cooperative, or other real property with respect to which a
person, by virtue of the person's ownership of a parcel of rea
property, is obligated to pay property taxes or insurance
prem uns, or for maintenance, or inprovenent of other real
property described in a recorded covenant that creates the common

interest comunity.
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(4) "Environmental covenant” nmeans a servitude arising
under an environnental response project that inposes activity and
use limtations.

(5 "Environnental response project" nmeans a plan or
wor k performed for environnmental renediation of real property and
conduct ed:

(A) Under a federal or state program governi ng
environmental renmedi ati on of real property, including:

(1) Subchapter 1l or IX of the Federal
Resource Conservation and Recovery Act, 42 USCS Sections
6921- 6939e, 6991-6991i ;

(ii) Sections 7002 or 7003 of the Federal
Resource Conservation and Recovery Act, 42 USCS Sections 6972,
6973;

(ti1) The Federal Conprehensive Environnental
Response Conpensation, and Liability Act, 42 USCS Section 7901 et
seq. ;

(iv) The Mssissippi Air and Water Pol |l ution
Control Law, Section 49-17-1 et seq.;

(v) The Mssissippi Solid Wastes Di sposal Law
of 1974, Section 17-17-1 et seq.;

(vi) The M ssissippi Underground Storage Tank
Act of 1988, Section 49-17-401 et seq.;

(vii) Such other laws or regulations as the
Comm ssion on Environnmental Quality shall enunerate.

(B) Incident to closure of a solid or hazardous
wast e managenent unit, if the closure is conducted wi th approval
of an agency; or

(© Under a state voluntary clean-up program
authorized in the M ssissippi Browfields Voluntary C eanup and
Redevel opnent Act, Section 49-35-1 et seq.

(6) "Holder" neans the grantee of an environnental

covenant as specified in Section 3(a).
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(7) "Person" neans an individual, corporation, business
trust, estate, trust, partnership, limted liability conpany,
association, joint venture, public corporation, governnent,
gover nment al subdi vi si on, agency, or instrunentality, or any other
| egal or commercial entity.

(8 "Record," used as a noun, neans information that is
inscribed on a tangible nmediumor that is stored in an electronic
or other mediumand is retrievable in perceivable form

(9) "State" neans a state of the United States, the
District of Colunbia, Puerto Rico, the United States Virgin
| sl ands, or any territory or insular possession subject to the
jurisdiction of the United States.

(10) "Servitude" nmeans a covenant, profit, easenent in
gross, or easenent appurtenant.

SECTION 3. (a) Any person, including a person that owns an

interest in the real property, a nmunicipality or other unit of

| ocal governnment, may be a holder. An environnental covenant may
identify nore than one (1) holder. The interest of a holder is an
interest in real property.

(b) A right of an agency under this act or under an
environnmental covenant is not an interest in real property.

(c) An agency is bound by any obligation it assunes in an
envi ronnent al covenant, but an agency does not assune obligations
nmerely by signing or approving an environnental covenant. Any
ot her person that signs an environnental covenant is bound by the
obl i gations the person assunes in the covenant, but signing the
covenant does not change obligations, rights, or protections
granted or inposed under |aw other than this act except as
provided in the covenant.

(d) The following rules apply to interests in real property
in existence at the time an environnmental covenant is created or

anended:
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95 (1) An interest that has priority under other lawis
96 not affected by an environnental covenant unless the person that
97 owns the interest subordinates that interest to the covenant.

98 (2) This act does not require a person that owns a

99 prior interest to subordinate that interest to an environnental
100 covenant or to agree to be bound by the covenant.

101 (3) A subordination agreenent may be contained in an
102 environnental covenant covering real property or in a separate
103 record. |If the environnental covenant covers commonly owned

104 property in a common interest community, the record nmay be signed
105 by any person authorized by the governing board of the owners'
106 associ ation.

107 (4) An agreenment by a person to subordinate a prior
108 interest to an environnental covenant affects the priority of that
109 person's interest but does not by itself inpose any affirmative
110 obligation on the person with respect to the environnental

111 covenant.

112 SECTION 4. (a) An environnental covenant nust:

113 (1) State that the instrunment is an environnmental
114 covenant executed pursuant to the M ssissippi Environnental

115 Covenants Act;

116 (2) Contain a legally sufficient description of the
117 real property subject to the covenant;

118 (3) Describe the activity and use limtations on the
119 real property;

120 (4) ldentify every hol der;

121 (5) Be signed by the agency, every holder, and unless
122 waived by the agency, every owner of the fee sinple of the real
123 property subject to the covenant; and

124 (6) Identify the nanme and | ocation of any

125 admnistrative record for the environnental response project

126 reflected in the environnental covenant.
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(b) In addition to the information required by subsection
(a), an environnmental covenant may contain other information,
restrictions, and requirenents agreed to by the persons who signed
it, including any:

(1) Requirenents for notice following transfer of a
specified interest in, or concerning proposed changes in use of,
applications for building permts for, or proposals for any site
work affecting the contam nation on, the property subject to the
covenant;

(2) Requirenments for periodic reporting describing
conpliance with the covenant;

(3) Rights of access to the property granted in
connection with inplenentation or enforcenent of the covenant;

(4) A brief narrative description of the contam nation
and renedy, including the contam nants of concern, the pathways of
exposure, limts on exposure, and the |ocation and extent of the
cont am nati on;

(5 Limtation on anmendnent or term nation of the
covenant in addition to those contained in Sections 9 and 10;

(6) Rights of the holder in addition to its right to
enforce the covenant pursuant to Section 11; and

(7) A requirenent that the grantor of the covenant
furnish financial docunentation to assure adequate funds exist for
t he mai nt enance and upkeep of institutional controls.

(c) In addition to other conditions for its approval of an
envi ronnent al covenant, the agency may refuse to sign an
envi ronmental covenant for any reason. |f the comm ssion refuses
to sign an environnental covenant it shall set forth its reasons
for refusing to sign in an order and such order may be appeal ed as
allowed for in Section 49-17-41.

SECTION 5. (a) An environnmental covenant that conplies with

this act runs with the | and.
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159 (b) An environnmental covenant that is otherw se effective is
160 valid and enforceable even if:

161 (1) It is not appurtenant to an interest in real

162 property;

163 (2) It can be or has been assigned to a person ot her
164 than the original hol der;

165 (3) It is not of a character that has been recogni zed
166 traditionally at common | aw;

167 (4) It inposes a negative burden;

168 (5 It inmposes an affirmative obligation on a person
169 having an interest in the real property or on the hol der;

170 (6) The benefit or burden does not touch or concern
171 real property;

172 (7) There is no privity of estate or contract;

173 (8) The holder dies, ceases to exist, resigns, or is
174 repl aced; or

175 (9) The owner of an interest subject to the

176 environnental covenant and the hol der are the sane person.

177 (c) An instrunent that creates restrictions or obligations
178 with respect to real property that would qualify as activity and
179 use limtations except for the fact that the instrunent was

180 recorded before July 1, 2007, is not invalid or unenforceable

181 because of any of the limtations on enforcenent of interests

182 described in subsection (b) or because it was identified as an
183 easenent, servitude, deed restriction, or other interest. This
184 act does not apply in any other respect to such an instrunent.

185 (d) This act does not invalidate or render unenforceable any
186 interest, whether designhated as an environnmental covenant or other
187 interest, that is otherw se enforceable under the law of this

188 state.

189 SECTION 6. This act does not authorize a use of real

190 property that is otherw se prohibited by zoning, by |aw other than
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this act regulating use of real property, or by a recorded
instrunment that has priority over the environnental covenant.

An environnmental covenant may prohibit or restrict uses of real
property which are authorized by zoning or by |aw other than this
act .

SECTION 7. (a) A copy of an environnmental covenant shall be

provi ded by the persons and in the manner required by the agency
to:
(1) Each person that signed the covenant;
(2) Each person holding a recorded interest in the real
property subject to the covenant;
(3) Each person in possession of the real property
subj ect to the covenant;
(4) Each nmunicipality or other unit of |ocal governnent
in which real property subject to the covenant is |ocated; and
(5) Any other person the agency requires.
(b) The validity of a covenant is not affected by failure to
provide a copy of the covenant as required under this section.
(c) Failure by any person to provide a copy of the covenant
in the manner required by the agency shall be punishable by a
civil fine in an anount to be determ ned by the Conm ssion on
Environmental Quality consistent with the terns and provisions of
Section 49-17-43.

SECTION 8. (a) An environnmental covenant and any anendnent

or termnation of the covenant nmust be recorded in every county in
whi ch any portion of the real property subject to the covenant is
| ocat ed. For purposes of indexing, a holder shall be treated as a
gr ant ee.

(b) Except as otherw se provided in Section 9(c), an
envi ronmental covenant is subject to the laws of this state
governing recording and priority of interests in real property
including, but not limted to, the requirenent of providing

i ndexi ng instructions and preparer data, as set forth in Section
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89-5-33(3); and, the requirenent to provide an acknow edgnent as
set forth in Section 89-3-1.

SECTION 9. (a) An environnental covenant is perpetual

unless it is:
(1) By its terns |[imted to a specific duration or
term nated by the occurrence of a specific event;
(2) Termnated by consent pursuant to Section 10;
(3) Term nated pursuant to subsection (b);
(4) Termnated by foreclosure of an interest that has
priority over the environnental covenant; or
(5 Termnated or nodified in an em nent domain
proceedi ng, but only if:
(A) The agency that signed the covenant is a party
to the proceeding;
(B) Al persons identified in Section 10(a) and
(b) are given notice of the pendency of the proceedi ng; and
(© The court determ nes, after hearing, that the
termnation or nodification will not adversely affect human health
or the environnent.
(b) If the agency that signed an environnmental covenant has
determ ned that the intended benefits of the covenant can no
| onger be realized, a court, under the doctrine of changed
circunstances, in an action in which all persons identified in
Section 10(a) and (b) have been given notice, nay termnate the
covenant or reduce its burden on the real property subject to the
covenant. The agency's determ nation shall be set forth in an
order and such order shall be subject to review as provided in
Section 49-17-41. Failure by the agency to make a determ nation
within one hundred twenty (120) days of a request shall be deened
a decision that the environnental covenant should not be
term nated and such decision is appeal able as an order issued by

the comm ssi on under Section 49-17-41.
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(c) Except as otherw se provided in subsections (a) and (b),
an environnental covenant may not be extinguished, limted, or
i npai red through issuance of a tax deed, foreclosure of a tax
lien, or application of the doctrine of adverse possession,
prescription, abandonnment, waiver, |ack of enforcenent, or
acqui escence, or a simlar doctrine.

SECTION 10. (a) An environnental covenant may be anended or

term nated by consent only if the anmendnent or termnation is
si gned by:

(1) The agency;

(2) Unless waived by the agency, the current owner of
the fee sinple of the real property subject to the covenant;

(3) Each person that originally signed the covenant,
unl ess the person waived in a signed record the right to consent
or a court finds that the person no | onger exists or cannot be
| ocated or identified with the exercise of reasonabl e diligence;
and

(4) Except as otherw se provided in subsection (d)(2),
t he hol der.

(b) If an interest in real property is subject to an
environmental covenant, the interest is not affected by an
amendnent of the covenant unless the current owner of the interest
consents to the anendnent or has waived in a signed record the
right to consent to anmendnents.

(c) Except for an assignnent undertaken pursuant to a
governnent al reorgani zati on, assignnent of an environnmental
covenant to a new holder is an anendnent.

(d) Except as otherw se provided in an environnental
covenant :

(1) A holder may not assign its interest wthout
consent of the other parties;

(2) A holder may be renoved and repl aced by agreenent

of the other parties specified in subsection (a); and
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(e) A court of conpetent jurisdiction may fill a vacancy in
the position of hol der.

SECTION 11. (a) A civil action for injunctive or other

equitable relief for violation of an environnmental covenant nmay be
mai nt ai ned by:

(1) A party to the covenant;

(2) The agency;

(3) Any person to whomthe covenant expressly grants
power to enforce;

(4) A person whose interest in the real property or
whose collateral or liability may be affected by the alleged
viol ation of the covenant; or

(5 A nmunicipality or other unit of |ocal governnent in
whi ch the real property subject to the covenant is |ocated.

(b) This act does not limt the regulatory authority of the
agency or the M ssissippi Conm ssion on Environnental Quality
under law other than this act wth respect to an environnental
response project.

(c) A person is not responsible for or subject to liability
for environnental renediation solely because it has the right to
enforce an environnmental covenant.

SECTION 12. In applying and construing this uniform act,

consi deration nust be given to the need to pronote uniformty of
the law with respect to its subject matter anobng states that enact
it.

SECTION 13. This act nodifies, limts, or supersedes the

federal Electronic Signatures in G obal and National Commerce Act
(15 USCS Section 7001 et seq.) but does not nodify, limt, or
supersede Section 101 of that act (15 USCS Section 7001(a)) or
aut horize electronic delivery of any of the notices described in
Section 103 of that act (15 USCS Section 7003(b)).

SECTION 14. If any provision of this act or its application

to any person or circunstance is held invalid, the invalidity does
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not affect other provisions or applications of this act which can
be given effect without the invalid provision or application, and
to this end the provisions of this act are severable.

SECTI ON 15. Section 27-35-1, M ssissippi Code of 1972, is
amended as foll ows:

27-35-1. (1) Taxes (state, county and nunicipal) assessed
upon | ands or personal property, excepting notor vehicles as
defined by the Mdtor Vehicle Ad Val orem Tax Law of 1958, Sections
27-51-1 through 27-51-49, shall bind the sane and, except for

envi ronnental covenants created pursuant to the M ssissipp

Envi ronmental Covenants Act, shall be entitled to preference over

all judgnents, executions, encunbrances or |iens whensoever
created; and all such taxes assessed shall be a |lien upon and bind
the property assessed. Except as provided in subsection (3) of
this section, the aforesaid tax lien shall attach to all |and
situated within this state on January 1 of each year, and upon any
personal property so situated or brought into this state at any
time prior to March 1 of each year except as hereinafter provided.
A tax lien shall attach to that personal property listed in an
ordi nance duly adopted by a county or nunicipality and to al

heavy duty equi pnment at any tine of the year such property is
brought into or situated in this state. Such personal property
shall not be subject to tax in nore than one (1) county; and such
county in which said property was | ocated at the earliest taxable
date shall have priority in the collection of such taxes. Al

t axes assessed on stock of goods or nerchandi se shall be based on
the value of the inventory on January 1 of the tax year or the
average nonthly inventory during the preceding twelve (12) nonths
fromJanuary 1 of each year and are specifically made a |ien

t hereon regardl ess of changes in the itens of which it may be
conposed; and no such property shall be exenpt fromdistress or
sale for taxes. It shall not be necessary to the validity of any

assessnent or of a sale of land for taxes that it shall be
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assessed to its true owner, but the taxes shall be a charge upon
the | and or personal property taxed and the sale shall be a
proceedi ng against the thing sold and shall vest title in the
purchaser without regard to who may own the | and or other property
when assessed, or when sold, or whether wongfully assessed either
to a person or to the state or any county, city, town or village,
or subdivision of either. Provided, however, that the lien for
muni ci pal taxes shall be secondary and subordinate to the lien for
state and county taxes.

(2) Heavy duty equi pnrent shall nean any notor vehicle used
primarily off the road for construction purposes whose gross
wei ght exceeds sixteen thousand (16, 000) pounds but shall not
i nclude inventory on hand for sale by duly licensed heavy
equi pnent deal ers.

(3) Wth respect to | ands owned by the state, which |ands
are leased to private agricultural enterprises and taxabl e under
Section 47-5-66, the tax lien provided for in this section shal
attach and be enforceable in the sanme manner as are other tax
liens at the time the crop is harvested.

SECTION 16. This act shall take effect and be in force from
and after July 1, 2007.
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